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ABSTRACT 

This study documents the inconsistencies and inner 
dynamics of the administrative structure of the legal system as it 
operates on persons with criminal records in their atteinpt to find 
employment. Directed particularly to the administrative structure at 
the local, state, and national level, the investigation utilized 
questionnaire responses and job application data from 48 states to 
obtain its findings. Those major findings include: (1) A juvenile 
record and an arrest record not followed by conviction are 
substantial obstacles to employment, (2) Pre:;ent annullment and 
expunging statutes do not remove the employment obstacles of 
convicted felons, (3) State civil service statutes provide no 
guidelines for civil service personnel to screen applicants with 
criminal records, (4) Job application forms frequently ask for arrest 
records, but do not indicate that an individual with a criminal 
record is eligible for hiring, (5) Civil service procedures generally 
act as a bar to employment for convicted persons through the setting 
of nigh educational requirements, etc., and (8) Juvenile c.nd adult 
correctional officials do not inform their wards and clients of their 
legal status and ways to mitigate the effect of the record on job 
opportunities. (Author 'SN) 
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FOREWORD 

Our criminal justice system is in a stage of disintegration. 
Our jails and prisons brutalize the inmates; there are few rehab* 
ilitative programs available; and many released prisoners sweur 
vengeance upon a society, which permits human beings to be so 
maltreated. Our probation and parole services are largely under- 
manned/ and provide inadequate community supervision. Judges are 
undertrained and provided with few resources upon which to base 
intelligent sentencing decisions. Prosecutors and defense 
attorneys do not receive adequate training in law school, nor do 
they fully understand the role they should play in the criminal 
justice process. 

There is nothing new in the statements contained in the above 
paragraph. The President's Commission on Law Enforcement and 
Administration of Justice, and many other commissions and study 
groups, have amply documented the failings of our system. This 
study of the employment problems of people with criminal records 
carries the story of inadequacy and short*-aightednes8 on society's 
part much further. For it clearly illustrates that after subjecting 
individuals to all the horrors of the syste* we continue to pronounce 
a curse on them if they make an honest attempt to function in 
the community. In our society the ability to work is the 
benchmark by which an individual is judged. And just as clearly, 
we have succeeded in erecting numerous legal, administrative and 
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customary obstacles to persons who have any kind of a record# 

including those who are handled as juveniles. 

This study documents r perhaps for the first timer the 

innerdynamics of the system as it really operates on an individual 

with a record. The way in which criminal records are handled* 

frequently in opposition to stated legal and administrative 

policy^ brings out into sharp relief the dilemma of a person who 

is asked on a job application form whether or not he has some 

kind of criminal record. To lie or not to lie# that is the question . 

As individuals with records so frequently find out# you are damned 

i£ yovi do olid damne^^ if you don't. Listen to what an ex*-con says: 

"Now if you're out there on the J^icks and looking 
for work# Joe# don't bother applying fbr any of those 
jobs I told you about and you'll save yourself a bundle 
of heartaches. Whenever you apply for any job* my advice 
is not to mention yo\ir record. That's right* lie to 'em. 
If they have a place on the employment application where 
it asks you if you've ever been convicted of a crime* put 
down N-0* no! If you don't* you're screening yourself out 
of 75 percent of all jobs* and damned near 100 percent ^f 
the better jobs. You have to look ahead too* Joe. Big 
Willie^ the trustyland barber* has a brother working for 
one of the big steel companies. A friend got him the job* 
white collar too. That was seven* eight years ago* He's 
still on the same job* but guys who have only been with the 
c(»pany two or three years are moving right up the line to 
higher job classifications and better pay. Why? His boss 
told him why. He's got a record* end tha company knows it's 
on his original employment application. His boss told him 
he was terribly sorry* that it wasn't his faulty but the 
higher-ups passed him up because fifteen years ago he served 
two years in prison. See* Joe* crime don*t pay# because 
they ain't never going to let you up once they got you 
down. That's just the way it is. 

Go ahead and tell 'em if you went to# Joe. You're 
taking a chance no matter %ihat you do. If you tell 'em* you 
don't get the job most of the time* If you don't tell 'em* 
and they find out* they fire you. You kncMr Louie* the 
cellhouee clerk; He got a job and didn't tell 'em about 
his record. Louie's parole officer came around checking on 
him and blowed the job for Louie, low do you like them 
apples? And Gabby* the four bloek runner* went out and 
got a job that'll knock you out. Be was hired as a credit 
investirator! Yah* handling confidential financial reports 
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"ill day long. While he \mB still on parole too. His 
parole officer %#as an OK guy and said worm po%#er to *am. 
Well, it took about t\4o months because the employment 
application investigation isn't handled by regional 
offices but is done by the main office in New York. 
One day his boss calls him in, red- faced and all, and 
says to him, %Aiy didn't you tell us? Louie says, if 
I'd told you, %«ould you have hired me? His boss says, of 
course not! Louie was canned."* 

Although this study concentrates on civil service at the state and 

local level, its findings and recommendations are really applicable to 

the entire job market and to many private employers as well. The findings 

and recommendations o£ this stu^ offer a blueprint for the reform of our 

national, state and local legal and adainistrative structure as it relates 

to people with criminal records and their attempts to find a job. there 

are model state laws suggested for realistic and effective expunging and 

annullment of conviction records, a juvenile record act which effectively 

prevents such records from being used %Aien a job, license or bonding is 

at stake, and a suggested state civil service statute %iAiich sets the 

tone for state policy as encouraging the employment of individuals with 

records and %Aich provides guidelines for the civil service commission 

or employing agency. 

In addition, the study illustrates the obstacles %Aiich begin with 

the job application form. Ihe questions askeit undoubtedly deter indiv- 
iduals with criminal records from even filling out the application form. 
The study suggests total reconstruction of that section of the job 

application forms so as to make clear that m criminal record will not by 
itself prevent an individual from obtaining a job. 

^ <3riswold, Misenheimer, Po%iers, land TroMhhauser, An Eve For An Eye , 
p. 265-266 (1970) . | 
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But the most striking finding and rsoomnsndstion in this 
study relatss to ths distance and influanoa of arrest records 
sheets on perhaps one quarter of the population of the United 
States and the inadequate and distorted picture they may give of 
an individual's contact with the criminal justice system. In my 
opirion# the study documents beyond any reasonable doubt/ that 
the existence and dissemination of these records amounts to an 
organized attempt by our society which prevents many individuals 
from functioning. 

It is clear that action by the states or through the courts 
is an inadequate remedy. Although less clear, the basic elements 
for supporting Federal intervention have been set forth with 
precision and clarity. Undoubtedly further study will be necessary 
and it is now going on. The important thing is to move with 
dispatch to correct a problem which is now a national disgrace. 
Arrest rf:rords not followed by conviction should never be the 
basis upon which to rrject an application for a job# license or 
bond. 

The existence of this study and others* combined with the 
interest expressed by officials of the United States government 
and the American Bar Association* point to a convergence of 
interests which may not be repeated in the near future. If ever 
the time was propitious for an organised assault upon an outdated 
legal and administrative structure, it is now. The price we pay 
for continued reliance on a system which fails to rehabilitate, 
and worse which distorts and prevents hiauin capabilities, is the 
specter of an increasing number of eadoittered and alienated 
individuals who will continue to explode in the faces of our 



children and their children. It is in our self-interest to provide 
a structure which encourages an individual to take his place as a 
functioning and productive member of society. 

Samuel Dash, Director 

Institute of Criminal Law & Procedure 

Georgeto%m University Law Center 



Introduction* 



Previous studies of criminal records and employment have been 
largely limited to examing the practices of i d ployers as 
they related to ex-offenders. But few have been found v^ich examined 
the practices of state and loca.\ goverraaant . Moreover, statistics 
indicate that over thirteen million parsons are eniployed in state 
and local government, this being approximately 15J6 of the nation's 
total labor force. (As of December, 1971). All trends indicate a 
rapid expansion of employment possibilities, these factors dictated 
the thrust of this study. 

The major conclusion of the study has been that the primary 
objective roust be the reform of our legal and administrative structure 
at the state and federal level. This is initially reflected in the 
recommendations for both federal and state legislation. Other 
recommendations relate tr. changes -n the format of job application 
forms and rules and regulations governing the processing of applicants 
with records. The job application foms must be completely revised 
in terms of the questions asked and the guidance they give to the 
applicant. There must be clear and precise ^^candards promulgated by 
civil service coenissions and distributed to personnel department 
employees and job applicants. In shorty the subject must be brought 
out in the open. 

* See Appendix A for statement of swthodology used in the 
survey. 
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Obviously a massive job of educstlon mist bs undartskcm bsfors 
the person with a criminal record can be fkirly treated In our 
society, mils vras not within the purview of the study. But clearly 
the reeducation of people mist be preceded by legal and administrative 

reform. 

The American Bar Association, through its Special Coomlselon on 
Correctional Services and Facilities and Ita Section of Criminal Law 
he 3 already pledged to use the findings and reoonmendatlons of this 
study as a starting point to energize state and local bar aesociations 
to spark the legislative and ateinistrative dianges %AilGh will be 
required.* The Department of Labor Is already operating ei^erimental 
bonding programs and Hew York licensing practices as related to indl* 

viduals with conviction records are being examined.** 

This project could not have been undertaken or ccnq^leted 
without the generous help from many people in the Manpower Administration 
of the U.S. Department of Labor. Among these was the constant 



* the Labor Department has made a subetaritial grant to the 
American Bar Association for this purpose. 

** For information concerning this pilot program write Manpower 
Administration, U.S. Department of Labor, Washington, O.C. 
20210, and ask for the Federal Bon ding froqram. Qumstiona 
and Answers (1971) . 
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encouragement, support and understanding given to the Project 
Director and others by Nilliam Paachell, Chief, Special 
Manpower Problems Group. This support would not have been 
possible without the firm back-up of Mr. Paschell's superior, 
Howard Rosen, Director, Office of Research and Developnent. 
Project staff of the survey continually received sympathetic 
encouragement and assistance from all Manpower Administration 
personnel, including Joseph W. Collins, Jr. and Eugene Johnson. 
It has been a pleasure for members of the Institute of Criminal 
Law and Procedure to have participated in this joint venture. 



Summary of Findings and Recommendaticna 

1. Finding — Arrest records as job barriers — Most juris- 
dictions ask about arrest records. Arrost records are grounds for 
not hiring in many jurisdictions. Many Americans have arrest records 
(not followed by conviction) . Criminal records kept by law enforce- 
ment agencies are frequently inaccurate. The problem is national in 
scope and not susceptible to being corrected by state legislation or 
court action. See Chapter 8, Arrest Records. 

Recoimnendation — Federal legislation should prohibit all public 
or private employers from asking about arrest records on job applica- 
tion or other forms. Law enforcement agencies should be prohibited 
from divulging arrest records (not followed by conviction) where a 
request for record information concerns an application for a job, 
license, bonding, or any civil right or privilege. 

2. Finding — Inadaquate exijungement and annullment statutes — 
Many states have such statutes, but most have proven inadequate con- 
cerning their effect when a person with an expunged record applies for 
a job. Many do not delineate the meaning of expungement or annullment. 
See Chapter 5, Annullment and Expunging Statutes. 

Recommendation — States should enact annullment and expungement 
statutes which require persons discharged from probation, parole and 
imprisonment to be informed of their right to apply for expungement 
and annullment. The court should grant such an order unless it finds 
the order inconsistent with the public interest. The court should 
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stata its raasons for not granting an ordar and its rafusal should 
be app«alabl«. If within two years following a tenninatlon of pro- 
bation, parole, and final discharge froot prison an order has not been 
granted, and no subsequent conviction has occurred, the court should 
enter an order on Its own motion. 

The statute should further provide that the effect of an order 
' expunging and annulling a conviction should be to prevent inquiries 
about such a conviction being made ae they related to an application 
for a job, license, bonding, or any civil right or privilege. It 
should require that law enforcement agencies be notified and therefore 
put on notice that they may not divulge the record for these pruposes. 
See Model Annullment and Sealing Statute at p. 74. 

3. Finding — Confidential status of juve nile records — 
Despite state statutes relating to the confidentiality of juvenile 
records evidence indicates' that employers frequently have access to 
them. Few states have statutes requiring the sealing and subsequent 
physical destruction and obliteration of juvenile records after an 
appropriate period of time. See Chapter 2, State Juvenile Policies 
and Their Effectiveness. 

Recoanendation ~ States should enact a Use of juvenile Record 
Statute «^lch provides for all records to be sealed. Except for sen- 
tencing and certain law enforcement purposes, such records should not 
be released where a request for information is related to an applica- 
tion for employment, license, bonding, or any civil right or privilege. 
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Records of juvenile proceedings ^srs no edjudicst'on is entsred 
should not be released under any cixcusistences. 

The statute should explicitly require that luveniles be informed 
of these procedures and how the status of their juvenile record relates 
to whether or not they must acknowledge this record on any applications 
or in any other proceedings. 

Two years after a juvenile proceeding, and vAiere no subsequent 
adjudication or conviction has occurred, the entire file and record 
of the proceeding should be destroyed and obliterated by order of the 
court. See Model Use of Juvenile Record Statute at p. 34. 

4. Finding — Civil Service statutes as barriers ~ Civil 
service statutes, which vary in the different states, invariably offer 
inadequate guidelines to civil service coemdssions and personnel 
directors. Most use language which could be, and apparently is, 
grounds to exclude large numbers of individuals with criminal records. 
Few statutes state that applicants with criminal records may be eligible 
for civil service employment, pew statutes provide for any amelioration 
of the effect of a criminal record. See Chapter 3, Civil Service 
Statutes and Rules. 

Recommendation — Civil service statutes should have an express 
provision stating that t*o person with a criminal conviction record 
shall be automatically disqualified from taking a civil service exam- 
ination. Such statutes should also specify that such applicants are 
entitled to equal processing under the rules. Finally they should 
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provide guidelines for hiring officials to use in making their discre- 
tionary hiring decisions. See Model Civil Service Criminal Conviction 
Statute at p. 47 • 

5. Finding — Criminal record incmiries by civil service — 
Almost all jurisdictions ask about criminal records. Pew state that a 
record does not automatically disqualify the applicant. See Chapter 1, 
Analysis of Job Application Forms. 

Reconmendat ion — All job applicants should be advisee that a 
criminal record does not automatically disqualify the applicant. See 
Finding and Recomendation No. 6. 

6. Finding — Review of juvenile records by civil service 
State statutes regard juvenile records as non-criminal, and not a 
conviction. They frequently specify that it is not grounds for civil 
service disqualification. Yet few jurisdictions advise the applicant 
to exclude a ^venile record on the job application forms. Some 
jurisdictions specifically ask for the inclusion of juvenile records. 
See Chapter 2. 

Recommendation — Job application forms should advise applicants 
to exclude any juvenile record. 

7. Finding — Few jurisdictions advise applicants to exclude old 
criminal records Which may have little value in determining the appli- 
cant *• present status. See Chapter 1* 

Recoanendation — The SKxlel annttllaent statute %#ould remedy this 
problem. In the alternative « job application torwm should declare a 
period of time beyond which criminal records need not be revealed. 
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8. Finding — Lack of civil »#rvica crttld#lin#» am a barrier — 
Civil service regulatiom which govern the proceeeing of individuals 
with criminal records are either non*existent, inadequate « or not 
communicated. This peraits personnel employees to screen out appli- 
cants with crimina records using discretion unregulated by any stand- 
ards. See Chapter 3. 

Recommendat ion — Clear rules and regulations should be proonil- 
gated, distrubuted and followed-up by discussion of their Meaning. 
In particular, they should be made available to 30b applicants prior 
to forms being filled out or examinations being ta-zen. 

9. Finding — Civil service emplovMegt delays — Some juris- 
dictions had Icng delays between submission of an application and a 
30b decision. Individuals leaving prison need jobs right away. See 
Chapter 7, Site Visits at Six Selected Jurisdictions. 

Recoiwnendat ion — Efforts should be made to shorten this time. 

10. Finding — High civil service eAication requirements — 
Standards frequently require a high school education for too many 
jobs. Many offenders do not have a high school education. See Chap* 
ter 7. 

Recoinraendation — Educational criteria should be re-examined to 
make certain that only necessary educational levels are established 
for each position. 

11. Finding — Civil service lob announoemeg ts — Bxaeiination 
announcements are frequently not communicated to prison inmates. See 



Chapter 7. 

Aeconroandat ion — Efforts should bm made to provide for wide 
distribution and comniunication of job announcements. 

12. Finding — Civil service examinations in prisons — Prison 
inmates frequently cannot get released to take examinations. In some 
jurisdictions civil service personnel could not or would not administer 
examinations at the prison. See Chapter 7. 

Recororoendat ion — A way should be found to bring examinations 
and applicants together. 

13. Finding — Inadequate civil service data collection — Most 
agencies had no statistical data concerning their employment of indivi- 
duals with criminal records. See Chapter 6, National Survey of Hiring 
Practices and Policies. 

Recommendat ion — Government agencies should gather statistical 
information to provide rational grounds for instituting, abandoning, 
or modifying employment policies. 

14. Finding — Probation and parole officers are rarely involved 
in the expungement process. See Chapter 5. 

Recommendat ion — Probation and parole officers should be auth-* 
orized to initiate annullment proceedings. See model statute. 

15. Finding — Job standards as barriers — Some jobs require 
an apprenticeship, or extensive prior experience. Tliese requirements 
were an obstacle in some cases. See Chapter 7. 
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Recowanendation — Prison, union, and public MipIoyMnt officials 
should attempt to •stablish reasonable apprentice and experience re- 
quirements. Prison training should meet these requirements and union 
and public employment officials should agree to accept qualified ex- 
offender graduates. 
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Chapter 1 
Analysis of Job Application Forma 

A significant aspect of this sxirvey was the collection of 
job application forms from a number of jurisdictions. 
These xMde the survey staff aware of how significant a criminal 
record is in terms of obtaining employment. They further revealed 
the frequency with which arrest record inquiries (where no 
conviction has followed) are included in the job application forms. 
Criminal Record Inquiries 

Those jurisdictions classified as asking "arrest" questions 
are counted according to the lowest denominator phrase used, thus 
a question beginning with "convicted" but including "arrest" would 
be classified under "arrest". Of 48 tabulated responding states, 
one, Nebraska, asks no questions relating to previous offenses 
or criminal record. Twenty*six states (54%) start their queries 
with "arrested", "charged", or "cited". Twenty-one states (44%) 
query the applicant about "convictions", "sentences", or "imprisonment". 

Of the 170 tabulated responding counties, 33 (19%) Itought no 
information relating to previous offenses, 94 (55%) sought arrest 
information and 43 (25%) sought convictions only. Of the 224 
tabulated responding cities, 12 (5%) sought no information, 172 
(77%) sought arrest information, and 40 (18%) sought convictions 
only. 

Comprehensive Arrest inquiry 

Occasionally a questionnaire would inquire about previous 
offenses or criminal record with an elaborate, comprehensive question 
such as "Have you ever been arrested, indictedf summoned, convicted, 
fined, imprisoned, placed on probation, or ordered to deposit bail?" 
* See Appendix B for statistical analysis of job application forms. 
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Where this qudstion, or one similar in form^ was asked* the 
following tabulations resulted: Two states (approximately 4% of 
all states tabulated) # 14 counties (approx. 8% of all counties 
tabulated), and 13 cities (approx. 6% of all cities tabulated) 
asked such a question. 
Suspicion/Investigation Inquiry 

A few jurisdictions, usually when asking an *'arrest'* question* 
would include a statement as to whether the applicant had been 
arrested for suspicion or investigation. According to the tabulation* 
no state, three counties (2% of those tabulated), and fourteen 
cities (f%) asked a question specifically including one or the other 
of these terms. 
Automatic Record Check 

Most jurisdictions include somewhere on the application a 
statement that the data would be checked with the police and other 
sources. Some included this statement in the same box as or immediately 
after the criminal record inquiry, thus posaibly suggesting greater 
emphasis upon criminal record as an employnMit factor. Included 
in these inquiries are those which state that fingerprints are 
required or in which the applicant is asked if he objects to 
being fingerprinted. This statement and question may have a 
particularly c*^ tiling effect upon the applicant with a prior record* 
One statP, 11 counties (6%) and 11 cities (5%) have such statements. 
Record Not Automatic Bar 

Few jurisdictions include in the question inquiring about past 
criminal records a statement that a prior record (be it arrest or 
conviction as the case might be) does not automatically disqualify 
the applicant from consideration. A few state that each case ia 
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considered on its individual ner Its. Probation officers and 
some ex-offenders in several jurisdictions indicated that the 
question alone might discourage an applicant with a recovd 
from filling out the form. 

Five states (11% of those tabulated), 8 counties (5%) and 
8 cities (4%) had such statements. The Institute believes that 
"-here should be no automatic exclusions from employment* and that 

such a statement should always be part of the job application form. 

^SPECIFIC EXCLUSION S 

a; Traffic ; Some jurisdictions # in asking about the prior record, 
include a statement such as "do not include minor traffic violations." 
Most do not cetail what constitutes a "minor" offense but the 
tol lowing provisions indicate the attitude some jurisdi<Jtions 
taKe: 

Solano County r California; High Points North Carolina; Bay City, 
Michigan — applications state that drunken driving, reckless driving, 
arJ hit-run driving are not minor. 

Humboldt Counly# California — application authorizes exclusion 
ot traffic offenses involving faulty equipment, parking, hand or 
ti .'tfic signals, sigrs or speeding. 

San Bernardino County^ California — application authorizes 
exclusion of minor traffic violations such as parking or speeding 
unless a warrant was issued for the applicant's arrest. 

Cranston, Rhode Island — application requires inclusion of 
police fines other than parking. 

Flint and Kalamazoo, Michigani Miami Beach and West Palm Beachi 
Florida — applications require inclusion of moving traffic violations. 
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In some cases indication o£ the point for drawing the line 
is revealed in inquiries as to fines paid and which fines to 
exclude. Four counties (27% of those tabulated) and six cities 
(3%) provide exclusions based in terms of fines- Often the 
fines are expressed in terms relative to traffic offenses. 
For example: 

C-^'Tk County, Nevada; Santa Barbara County, California; 
Omaha, Nebraska ~ application authorizes exclusion of traffic 
offenses with fines under $25.00. 

Lorain County, Ohio — application authorizes exclusion of 
traffic fines under $75.00. 

Washington, D.C. — application authorises exclusion of traffic 

fines under $30.00. 

Of those applications which expressly provide that "minor 
traffic offenses" are to be excluded (but not including those 
phrased in terms of fines, however denominated) the following 
results occurred: 

A total of 26 states (57% of those tabulated), 81 counties 
(48%) and 88 cities (39%) include such questions. The Institute 
believes that the inclusions and exclusion* should be more specific, 
and that some uniform standard should b* used «e a guideline. 
B) Juvenile Offenses t Few jurisdictions advis« the applicant 
to exclude juvenile offenses. Occasionally the question is termed 
in reference to a specific age. Three cities uied age 16, twelve 
cities (ten from Massachuse'cts where stat* l*w governs) use age 17, 
and two cities use age 18 as «.utoff point*. Two counties use 
age 16 and one uses age 18. On* itat* u*«* ag* 21. 
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In total, siivm statM (15% of thoM t«buUt«d), S oouati«0 
(3%) and 17 citias (8%) wm uom form of tarmlnology to Mcluda 
juvenile offenses. 

C) Time Lialt on Offenses i Few jurisdictions edvise the epplicent 

not to include offenses occurring beyond e stated period of time in 

the past (juvenile offenses not being included here) • Hessachusetts 

(the only state with a tlae provision) provides the following by 

statute and in the application: 

It will not be necessary for you to furnish any inforna* 
tion of arrest or conviction of drunkenness* simple assault » 
speeding* minor traffic violations or disturbance of the 
peace if such arrest or conviction occurred nore than ten 
years ago* A canplete statement of your case may be 
obtained upon application to • • • • If you have a record 
which has been pardoned* such record should be stated* and 
a copy of the pardon should be attached to this application* 

Cumberland County* Pennsylvania (the only county with a 
ti!M provision) asks if the applicant has been arrested during the 
last five years* ever been convicted of a felony or convicted of 
any crime in the last two years* 

The cities of Cambridge* Holyoke* Lynn* Maiden* Medford* New 
Bedford* Somerville* Springfield* Quincy* and lforceeter# Massachusetts 
(which are all governed by statute) exclude the same minor offenses 
if they occurred ten years previously* 

Sealed Record Bxclusion t Only one jurisdiction specifically mentions 
sealed records* Los Angeles County* California* advises applicants 
to specifically include juvenile offenses unless sealed* It should 
be noted that Los Angeles* Calif omia# requires the inclusion of 
offenses dismissed or *ief,ally cleared from your record** 



ERLC 



SMling ganarally it a Mthod wh«r«by an official record ia 
piiyaieally aacurad againat unintantional obaarvation or whara 
aoaa form of notica ia aiada to infora raeord euatodlana that 
diaeloaura of tha contanta ia not to ba iMida without a eourt ordar. 
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SPKCIFIC INCUTSIQNARY PROVISIONS 

^\ Ov-casionally a juriadlction advises the applicant 

to include minor traffic violationfl. There were no states, four 
rounties (2% of those tabulated), and 37 cities (17%) which sought 
Kuch information. 

B l cmvenile Offenses: Several jurisdirtions specifically advise 
the applicant to include juvenile offenses. Occasionally it was 
Dhrased such as the inquiry of Garden Grove, California, where 
the applicant was to include an arrest "at any time in your life." 
{Tne same terminology was also used by Pomona and San Bernardino, 
California) . Columbus, Ohio requires the inclusion of juvenile 
and adult records. Eight counties (5% of those tabulated), and 
17 cities (8%)seek such records* 

C) Defendant in Civil Case: Uttree states (7% of those tabulated), 
six counties (4%) and four cities (2%) ask if the applicant has 
ever served as a defendant in a civil case. 
Mi scellaneous information 

Some of the applications make a statement near or in their 
inquiry about a criminal record as to whether the applicant is 
will inn to be fingerprinted or take a lie detector test, or it is 
stated i .uar or in the record inquiry that an automatic check of 
Police FBI will be made. It is believed that this procedure may 
indicate a restrictive approach to those persons with records. 
<It should be noted that most applications state somewhere that a 



See chart on pp. 27-31 for identification. 



routine taking of fingerprints will be made, or there may be a general 
statement elsewhere that routine checks may be made. The focus of this 
survey was such statements made relatively near to the actual information 
regarding past records) . 
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^•><^ inq8 and Recommendations 

1. Finding — A majority of jurisdictions ask questions pertaining 
."^o arrest records. 

Recommendation See Chapter 8, Arrest Records and the recomnenda* 
tion therein for federal action to prohibit any request for arrest records 

job applications and restricting the release of arrest records by 
''erleral, state and local agencies or police departments. 

2. Findxnq — Few jurisdictions include in the question concerning 
criminal records any statement that such a record would not automatically 
disqualify the applicant from consideration. 

Recomraendat ion — Every job application form should contain a 
statement clearly indicating that conviction of a crime does not automa- 
tically disqualify an applicant for a job. This statement should be 
contained in the same box as that in which the question about a record is 
*^sked. 

3. Finding — Many jurisdictions exclude certain kinds of crimes 
by stating in the job application form that the applicant should not 
include minor crimes* certain kinds of traffic offenses* or crimes for 
vrh^ch the fine was under a specified amount. The language used in the 
different jxirisdictions is quite different « as are the amounts* and it is 
difficult for any applicant to determine in all cases just %4iat answer 
was or was not required. 

Recommendation — The reconmendation here aust be keyed in with the 
recommended model expungement and annul Iment statute suggested in Chapter 5, 
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Expunge»ent and Annullment of Criminal Conviction Records. Under 
this statute the following language is suggested; "Have you ever 
been convicted of a crime which has not been annulled or expunged 
by a court?" 

There must also be guidelines for a standard to determine 
where the line should be dra%m for minor offenses and youthful 
offenders. One approach might be to advise the applicant to 
exclude all offenses where no court appearance has been made 
and also those cases where the person elected to forfeit collateral 
under a certain amount. This usually occurs with very minor 
crimes. Quite frequently individuals elect to forfeit low 
collateral because of the major inconvenience and expense to 
them if they have to make further appearances. In cases where 
a courtroom appearance is made and there is a finding of guilt 
then obviously the person would have to answer because it is 
a conviction. Where the person is acquitted or the charges 
are dismissed then under the recommendation prohibiting an 
arrest record question, the person would not be required to 
answer . 

The following is the wording used on U.S. Civil Service 
Commission Standard Form 171. 

29 Have you ever been convicted of an offense against 
the law or forfeited collateral r or are you now under 
charges for any offense against the law? (You ^yj^{^\^ 
(!) traffic violations for which you paid a tine of 530. 00 
or less; and (2) any offense coMiitted before your 21st 
birthday which was finally adjudicated in a juvenile court 

or under a Youth Offender law.) ^ 

30. While in the military service were you aver convicted 

by general court-martial? 

If your answer to 29 or 30 is "yes"# give details in Item 
34. Show for each offense: (1) datei (2) charge; (3) place; 
(4) court; and (5) action taken. 

The institute suggests two improvee^nts in this formt 
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1) Require a forfeiture of collateral to be more than ($30); and 

2) Delete the word "traffic** so that any violations involving 
lunds of $30 or less would be omitted. 

4. Finding — Very few jurisdictions advise the applicant to 
exclude juvenile offenses. Some states use chronological age as a cut<- 
off point, rather than the legal designation of a juvenile. 

Recommendation — No juvenile record of any sort should be asked 
for in a 30b application form. In fact the applicant should be advised 
to specifically exclude any juvenile adjudications. The exclusion of 
juvenile offenses should be keyed to the legal designation as a juvenile 
m whatever jurisdiction the child was processed^ rather than using age 
as a factor. The reason for this recoomendation is that in many juris* 
dictions juveniles can be waived to adult court if a particularly serious 
crime is involved. A conviction of a crime luy result and this should 
be treated as any conviction. The question asked in Standard Form 171 
conimends itself. 

5. Finding — Few jurisdictions exclude offenses vAiich had been 
committed a substantial time ago. Applicants in some circumstances may 
be excluded because of old criminal records which have little value in 
determining the applicant's present status. 

Recommendat ion — The model statute on expungement and annul Iment 
of criminal conviction records contains provisions for the expungement 
of the conviction record after certain periods of time. Should such a 
statute be in effect it would automatically provide a tiam frame after 



an applicant woald not nave to answer questions as to crimes c 'mmHfr.fi 
a long time ago. If this provision is not included the criinin.il record 
inquiry on application forms should clearly define a time bf^yond which 
criminal records need not be admitted. For example, "luwc you ever bec! 
convicted of a crime which has not oeen annulled or expun-^io 1 b- a coMrl 
within the past two years? 
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Chapter 2 

State Juvenile Policies and Their Effectiveness 

If a state may be said to have a "policy** in a given field* an 
j.itial point for determining that policy would be in studying statu- 
^ >r/ pronouncements. Most states have provided by statute that minors 
cSould be treated more leniently than adults. In theory most courts 
have kept in mind the policy of treating juveniles less severely than 
idults for a given offense. The charts at the end of this chapter** 
spell out state statutory procedures and cosqiare them with information 
sought on job applications by cities and counties within the state. 

Where a jurisdiction specifically seeks information regarding a 
3uvenile record, this may contradict state policy if the state has 
certain statutes. In all cases v*iere a county or city sought this 
information the state had at least one of three statutes (juvenile 
proceedings will not result in a minor being determined a criminal; 
3uvenile proceeding is not considered a conviction; or juvenile 
proceeding is not a disqualifying factor for civil service). In Florida, 
Ohio, Texas and Virginia, where subordinate jurisdictions sought such 
information, all three statutes were in affect. 



♦ Appendix C summarizes in chart form relevant juvenile s*i«»tutory 
provisions for all states. 

See pp. 28-31 



Where a jurisdiction requires job applicants to disclose arrest 
records without including a statement that juvenile offenses should 
not be included, the application form would appear to he in derogation 
of any existing stare policy intended to protect juveniles. For 
example, of the t%irenty*six states seeking arrest record information, 
twenty-four have statutes providing that juvenile records may not serve 
to disqualify the applicant for civil service. Similarly, fifty countlc^ 
and ninety*two cities ask for arrest information without excluding 
juvenile offenses despite the fact of being subject to a state statutory 
provision providing applicants may not be disqualified for juvenile 
offenses. 

All but three states, Hawaii, Iowa and South Dsrkota, have passed 
at least one of the three statutes. Hawaii handles juvenile matters in 
family court without express statutory policy. The lews statute pro- 
vides expressly that juvenile records are rtot r-nf identla) . South Dakcte 
has a statute requiring a court or^^or to ^nf'z^ct juvenile records and an 
other statute requiring a court order before any release can occur. 

All states except Iowa have chosen to create a policy of regarding 
juveniles offenses vastly different from adult offenses. But the coop- 
eration of subordinate jurisdictions with the spirit of that policy, 
if not the law, has been poor. Only 15% of the states, 3% of the counties. 

and 8% of the cities expressly fellow this policy by informing juveniles 

* 

on 30b application forms not to reveal juvenile adjudication. While 

* In Chapter 1, Job Application Forms, we have recommended that job 
application forms specifically advise applicants not to include 
juvenile records. 
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sucking "conviction" information is mor« protective than sMking "arrest" 
L.iformation (which would include juvenile arrests), only 45% of the 
states, 25% of the counties, and 17% of the cities limit their inquiries 
to the conviction. Granted, one state, 19% of the counties, and 5% of 
the cities seek no information at all, but the total picture is far from 
apparent compliance with announced policy. 

Most jurisdictions which have statutes permitting or limiting the 
inspection of juvenile records require a court order before the record 
can be looked at (See Appendix C. in one jiurisdiction which received 
an on-site inspection the court had delegated this authority to the 
juvenile probation department which routinely made the records available 
to employers (Nashville-Oavidson) . Furthermore, adjudicated juveniles 
are advised upon their release to reveal their records %Aien applying for 
employment. (see page 124) In Hennepin County* Minnesota* under similar 
state statute, the policy was quite different. The juvenile probation 
department refused anyone access to juvenile records unless they obtained 
a court order. It was their policy to oppose the release of the record 
to anyone. Few states have statutes authorizing the destruction of 
]uvenxle records. 

It was brought to the Institute's attention that in California one 
juvenil'^. against whom charges %^re subsequently dismissed, obtained a 
court order sealing the arrest record. In audcing a later application 
for employment with a business firm, this person noted on the application 
there were no pricr arrests, this being expressly provided by California 
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Penal Code Sec. 851.7. Nevertheless, the eoiployer was able to obtain 
the arrest record and the individual was fired for having falsified the 
employment application. 

Despite juvenile st^^tutes relating to the destruction of records 
and inspection of records, practices and customs of a jurisdiction may 
determine how open a ^uveni'e record is to employers and others. If 
the real incent of juvenile codes is to be obterved then no individj^al 
should be burdened with the obstacle to 30D finding which a juvenile 
record can become. There should be a state stacuto flai:ly pr'^hibitinq 
the divulgenco of a juvenile record for purposes of obtaining a job, 
licensing, bonding, or any civil right or privilege. 

Carrying this approach a step further the Insi:itute believes that, 
after a reasonable period of time subsequent to a 3uvenile adjudication 
the record should be automatically destroyed .ind obliterated at all 
levels of the court system and in whatever gv^f^r.iment agi? ioy it may he 
similarly recorded. JjVc*nilfi' hearings ^lts heli m pri/a:e, allegedly to 
protect the juvenile. Ot %4iat use is such protcfrtion should the record 
thereafter be made public and kept on the books indefinitely, subject 
to use and abuse .^o long as it survives. 

Somewhere, at some point in time, there must be end to the 
potential impact of juvenile records on a person's life. The Institute 
18 therefore recomending a model use of juvenile record statute Which 
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^culd require sealing and prohibition on its use except for certain 
imited purposes, and calls for its destruction and obliteration after 
a certain period has passed. It may be that some jurisdiction would 
wish to condition this destruction and obliteration on the interval 
berween the adjudication and destruction being clear of further juvenile 
or criminal proceedings. 



ly But in In Re Gault , 387 U.S. 1, 24-25 (1967) the court stated: 



"In most States the police keep a complete file of juvenile 
'police contacts' and have complete discretion as to dis- 
closure of juvenile records. Police departments receive re- 
quests for information from the FBI and other law-enforce- 
ment agencies, the Armed Forces, and social service agencies, 
and most of them generally comply. Private employers word 
their application forms to produce information concerning 
juvenile arrests and court proceedings, and in some jurisdic- 
tions information concerning juvenile police contacts is 
furnished private employers as well as government agencies." 
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STATE JUS^NILi!: POLICY CHARTS 

The following chart attempts tc cooipara announced state juvenile 
-policy" with civil seivice 30b application forms used within that state 
by state, county, or local civil service systems. An "x" under one 
of the first three columns indicates the presence of a state statute 
indicating a juvenile offender is not to be regarded as a "criminal", 
that a juvenile adjudication is net to be regarded as a"conviction", 
or that an adjudication is not to be considered disqualifying for 
civil service employment. Citations to these statutes are given in 
the chart in Appendix C . Data taken f rOA the state civil service 
application form and those subordinate counties and cities with 
qualifying population totals are tabulated cc -he right • The questicn 
regarding criminal records and whether or not the applicant is advisee 
to either include or exclude a juvenile record is considered state by 
state. See Appendix B infra for total analysis of Job application 
forms. It ia the opinion of the Institute that a state which 
announces a policy of leniency towards juveniles vioiattf; that po^i^ . 
if either of the following occurs: (1) any job application form wi 
the state seeks information concerning any record not limited to a 
"conviction" and (2) any job application form which fails to explicit!;- 
advise applicants not to disclose juvenile records. 

Those counties and cities whose Job application forms specifically 
advise applicants to include juvenile offenses within the given state 
are enumerated. 
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>* in dituis and H e ororoendationa 

Findin^ i — Most atatea provide by atatute that juvenilea 
should not be treated as criminals. Yet job applicati m forma fail 
to distinguish l^etween adult and juvenile appLicanta* 

Recommendation — Civil service job application forma ahould atate 
expressly that juvenile records need not be revealed* The atate govern- 
nent should also attempt to insure that local governments are provided 
with policy statements and guidelines to enable them to adhere to 
announced atate policies. See the recommendation concerning a model 
lob application question on pp. 

2. Finding — Juvenile recorda in some atatea are available to 
employers, public and non-public, through both formal and informal 
channels, despite atate statutes announcing a policy of non-disc losxire* 

Recommendat ion — Except for carefully framed exceptions state 
statutes ahould prohibit the releasing of juvenile records where the 
information sought is related to jobs, licensing, bonding, or any civil 
right or privilege. See Model Use of Juvenile Record Statute p* 34* 

3. Finding — Juvenile records are retained long after the infor- 
mation contained has become obsolete* 

Recommendation — After a reasonable period of tine these records 
should be automatically destroyed i4ierever recorded* Furthermore, 
studies ahould be undertaken to determine ways in vAiich the number of 
copies of each record or references to a particular juvenile's name 
r>iaht be recorded so that all copies may be systematically destroyed* 



The statute should explicitly require that juveniles be informed of 
these procedures and actions. Such information should include an 
explanation of how the:r status relates to applications for jobs, 
licensing, bondinq and whether or not any adknowledgement of a juven 
record must be made. See the model use of juvenile Record Statute 
on p. 34. 
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Model Use of Juvenile Record Statute 

Section 1 (a) . In all cases wherein a juvenile adjudication has been 
entered against a juvenile^ the court shall order the court 
records sealed* Except under the following circumstances, 
after such sealing the records shall not be released. 

(1) inquiries received from another court of law; 

(2) inquiries from an agency preparing a presentence report 
for a noisier court; 

(3) inquiries from law enforcement agencies where the request 
for information is related to the investigation of a crime or 
a position within that agency; and 

(4) inquiries from an agency considering the person for a 
position immediately and directly affecting the national 
security. 

Information about the sealed record may not otherwise be released 
when the request for information is related to an application for 
employment, license, holding or any civil right or privilege. 
Responses to such inquiries shall not be different from responses 
made about persons who have not been adjudicated a delinquent. 

(b) Records of juvenile proceedings where adjudication 
of delinquency was not entered shall be sealed. Such records 
may not be released under any circumstances. 

* This pr(^posed statute is limited to the use and destruction of the 
juvenile record. It does not purport to include provisions 
which remove juvenile adjudications from the sphere of a 
criminal conviction . Existing statutes whicu effectively 
protect the confidentiality of juvenile records may lessen 
the necessity for section 1 of this proposed model statute. 
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Section 2. No later than tuo yaara aftar a juvenile proceedln9# 

and no subaequent juvenile adjudication or criminal conviction 
has occurred, the entire file and record of auch proceedlnga 
shall be destroyed and obliterated by order of the court. This 
destruction shall Include any and all references to the case 
wherever recorded. The order shall apply to all government 
agencies, courts^ judges# magistrates, pence officers, or other 
similar officers and to private agencies. Notice of such 
order shall be sent to all agencies and organizations which 
the court has reason to believe may have obtained Information 
about the juvi^nlle record. All such agencies and organizations 
shall notify the court of action take In response to the 
order. Responses to requests for record Information after 
such destruction shall be %rorded in the same manner as responses 
for information about individuals where no record had ever 
existed. 

Section 3. Juvenile courts and institutions exercising 

jurisdiction over any juvenile shall inform the juvenile, 
his parents or guardian, in writing of rights relating to 
the sealing of his juvenile record. Where the record has 
been destroyed the court shall attesq^ to notify the juvenile, 
his parents or guardian of' such destruction and its effect 
on his legal status. The information in these coanunlcatlons 
shall be in olear and non-teohnioal language. 
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Chapter 3 

Civil Service Statutes and Rules 
General Statutory Provisions 

As are juvenile policies* nearly all state employment 
practices are governed by statute* Appendix D gives details of 
'i survey of state civil service statutes Mde to determine %*hat 
standards have been provided to guide public hiring authorities as 
to persons with criminal records • The statutory survey was limited 
to the classified civil service which cGB^rises the bulk of public 
employees • 

The statutes in Appendix D under "hiring provisions" sp^ak 
in terms which indicate the purpose of the civil service system. 
Most indicate that employment is based upon merit, ability, or 
fitness and offer no specific guidelines for hiring authorities. 
"Exclusionary provisions" establish categories deemed by the 
legislature to render applicants unfit for public employment. 
These provide the most significant obstacles to employment of persons 
wxth criminal records, both in those calling for mandatory exclusion 
and those which authorise exclusion by the hiring authority. 
On-site interviews and study indicates that as a practical matter 
employers generally will not hire persons with criminal records 
if there are other qualified applicants without such records. 

Approximately ene-third of the jurisdictions provide that 
an incorrect statement in application forms is grounds for rejecting 
an applicant. Persons with criminal records may not admit to it 
because of the fear, frequently justified, that it will act as a 
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barrier to th#ir ttinployintnt. 

Nearly one-third of the jurisdictions (perhaps 40% of the 
cities) have authorization to exclude applicants deemed -unfit". 
Depending upon the attitudes of civil service staff towards 
persons with criminal records^ such provisions could be used to 
eliminate applicants with criminal records who are otherwise 
qualified for employment. Approximately one fifth of the jurisdictions 
exclude persons guilty of infamous or notoriously disgraceful conduct. 
While this phraseology is less susceptible to misinterpretation than 
"unfitness", the term "guilty" does not necessarily imply, in 
layman terms, "conviction" in legal terms. Hence an arrest may be 
deemed sufficient in some jurisdictions; in yet others reports of such 
behavior may suffice. Moreover* only a few jurisdictions describe 
what is to be considered as infamous or notoriously disgraceful. 

Approximately one tenth of the states and 20% of the counties 
and municipalities provide for the specific exclusion of individuals 
for criminal offenses. The terminology variesi some statutes 
provide for rejection of applicants found not law*abiding, or who 
had an unsatisfactory arrest record* while others reject persons 
found guilty of or convicted of a crime. At least the two former 



"Many tales suggest that the probability of getting a job 
is reduced if information on the criminal record is volunteered 
in applying for employment, but other accounts suggest that 
men generally will be retained in employment* despite company 
policy against hiring ex-convicts* if they establish a good 
work record before their criminal record is revealed." 
Glaser* The Effectiveness of a Prison and Parole System * 234 
{ Abr idged Edition 1969) . 
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phrases may prove to be obstacles to persons with arrest records 
while the latter two suggest a stricter standard. None, however, 
provide for the separation of minor offenses from severe offenses 
or discuss any relationship between the offense and the position 
sought. Finally, several states provide for the rejection of 

individuals found "not qualified. " This eoul^ imply 

that the applicant lacked adequate training or education for the 

position sought; such vague wording, however, provides a broad 

umbrella under which other factors might be considered. 

Firing 

Virtually all jurisdictions provide for a period of pr6bationary 
employment lasting from three months to a year. With few exceptions « 
employment during this period is considered to be at the pleasure 
of the hiring authority; an en^loyee may be dismissed without the 
requirements applicable to permanent employees (such as a hearing) . 

Standards applicable to permanent Mployees provide in 
approximately half the states and municipalities that an individual 
may be fired for misconduct or for cause. Rarely is there any 
statutory indication of what is included in these terms. Approximately 
\alf of the county provisions indicatei without providing guidelinesi 
that employees may be dismissed. ApproxiiMtely 20% of the states 
and 15% of the counties and municipalities provide that persons 
may be dismissed *for the good of the senrioe.* No standards are 
provided to indicate what constitutes "the good of the service." 
Five percent of the state and local provisions specifically indicate 
that an individual may be fired for a misstatement in his original 
application. 
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Approximately H% of the states and 6% of the municipalities 
contain provisions expressly declaring that an individual may be 
fired for criminal conduct. Many of the jurisdictions with this 
provision e the word •'conviction"* but also use the descriptive 
word "crime" without distinguishing between major and Ainor offenses. 
Some provisions use the word "violation" which could be construed 
as including an arrest. 
Judicial Interpretations 

The above provisions take an added meaning when analy?ing several 
typical cases which uphold the language and standards found in so 
many statutes, in Re Mosby's Appeal # 3G0 Mich. 186, 103 N.W. 2d 
462 (1960) held that a dismissal "for caus«" was valid «^ven though 
the activity of the employee was not specifically proscribed by 
the statute. In this case the appellant had, when applying for 
his position ten years before* failed to reveal a felony conviction. 
On this basis he was discharged. There was no finding that he had 
performed unsatisfactorily during these 10 years. The court held 
that his dismissal was valid on the basis of an "omnibus clause" 
in the rules: 

"The following are declared to be causes for suspension* 
demotion or removal of any employee, though charges may be 
based upon causes other than those herein enumerated . . • 

In the case of Burner acki v. County of Wayne » 354 Mich. 377# 

92 N.W. 2d 325 (1958) the court held that a suspension ot an 

employee charged with a criminal offense was valid even though the 

charges were siibsequently dismissed. The court declared: 

"However harsh the present rule may bei all were cognizant 
of it when they started work. In any case such rules 
reflect an awarnness that public policy may exclude not 
only a convicted felon from civil service employments 
but also one accused of a felony.* 
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Statutes Authorizing the Hiring of Indlvldu«l« with R>cord» 

Only a few jurisdiction* have enunciated a policy of not 
automatically excluding applicants with criminal rscords. Hd. Ann. 
Code S64A-19 1957 (Supp. 1970) declarss that such persons, if 
otherwise qualified, shall not be rendered insligibls solely by 
reason of the conviction. The hiring authority is exprMsly given 
permission to consider the conviction in sudcing his final 
de termi na ti on . 

Mass. Gen. Law Ann. S31--17 1966 (Supp. 1971) provides 
that no person convicted of other than enumerated minor crimes, 
such as parking offenses, may be appointed or employed within 
one year of his conviction. The Personnel Director is allowed 
to appoint persons within a year of conviction %^ere their 
offenses are cooqparatively minor, such as where the individual 
is fined less than $100 or sentenced to less than six months* 
Massachusetts also provides in $31*13 that applicants do not have 
to include any adjudications occurring before the applicants 
seventeenth birthday. 

N.J. Stat. Ann. $11:9-6, I960 (Supp. 1970) indicates that an 
individual who would otherwise be excluded, because of false 
statements in his application, diamiaaal from public service, 
or having been "guilty" of a crime, may be employed "if it appears" 
that the individual "has achieved a degree of rehabilitation 
that indicates that his or her employment would not be incompatible 
with the welfare of society and the aima and objectivea to be 
accomplished by the agency . . . . " 
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The most explicit statute Is found In 111. Ann. Stat. Si27-63bl08b. 
1967 (Supp. 1971), which states: "No person with a record of mis- 
demeanor convictions except [enumerated crimes] # or arrested for any 
cause but not convicted thereon shall be disqualified from taking 
such examinations or subsequent appointMnt, unxess the person is 
attempting to qualify for a position which would give him the powers 
of a peace officer . . . • " The enumerated offenses included sex 
offenses, fiream violations, obstruction of justice, resisting 
a peace officer, and other similar offenses. 
civil Service Rules and Regulations 

Most states have promulgated civil service rules. Most often 
It is- merely a set of practical guidelines embodying the policies 
cr standards as established by the State's statutes. A comparison, 
state by state, of statutory policies with those evidenced by the 
rules found that seven states appear to have softened their position 
in the rules; only one appears to have ignored the state policy, 
and then only indirectly. 

Alabama, Kentucky, Missouri, New Jersey, New Mexico, Tennessee, 
and west Virginia appear to place tighter control on discretion 
which might be exercised by a hiring authority in excluding applicants. 
In each case the state had an exclusionary provision which would 
permit, generally # the exclusion of a person deemed "unfit" without 
defining what factors of "fitness* might be considered. 

The rules promulgated by the civil service in each case 
eliminated that %iording, generally adding a more detailed provision 
as to what would authorise exclusion, such as conviction of a felony 
or crime of moral turpitude or infaaous or notoriously disgraceful 
conduct. Kentucky also improved its standards for 
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firing by eliminating a provision which provldss for firing 

an employee without specifying standards and adding a provision 

that an employee could be fired for mlsstateeients in his 

application* 

Indiana's rules do not appear to carry out in full statutory 
requirements. Indiana Ann. Stats. 60*-1335 requires as a condition 
precedent to firing an eniploiree# a stAteaent of the reasons therefore 
in writing. The rules# however # at Section 12*-3(A) state* "An 
appointing authority may dismiss a regular employee and terminate 
his employment immediately # by presenting the employee with a 
written notice of suspension without pay pending dismissal ten 
days following." There is no requirement within the section on 
dismissal requiring that the employee be given a statement in 
writing of the tgasons for his dismissal . 

Several jurisdictions have promulgated rules and regulations 
which provide relatively exacting guidelines. For exampla* 
Nevada provides that persons convicted of crimes against prorerty 
shall not be considered for positions involving me^'chandise? persons 
convicted of crimes against persons will not be considered for 
positions involving the care or custody of individuals; persons 
convicted of crimes involving "violations of trust (such as forgery 
or embesslenent)" will not be cMsidered for fiscally related 
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positions; and persons convicted o£ ••rious traffic infrectiona shall 
Tiot be considered for positions requiring vehicle operations. 

The approach used by St, Paul, Minnesota in their regulations 
IS based upon a time-delay factor. For exajiple# persons convicted 
of a felony may not be admitted to an examination within five years; 
after a second conviction, ten years, etc. For misdemeanors the 
delay is six months for the first offenee in any one year, a one 

r delay for two offenses in any one year, and a three-year 
delay for three or more offenses within any five-year period. 
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Findinqa and Recommendationg 

1. Finding — Thara ara graat variancaa in civil aarvice 
statutea. Many atatutea cita critaria and atandards which in raality 
offer almost no guidalinaa to civil aarvica cocmiaaiona and personnel 
directora. Many atatutas uaa %iorda auch «a aiarit# ability* or f itnaaa 
as guidelinea. On tha other hand, axcluaionary proviaiona uae auch 
words as ^^unfit^f "infamoua*! and "non law-abiding". Yat other 
statutes specifically exclude indlviduala who are arreatad or 
convicted of crimes. 

Very few jurisdictions follow a atatutory policy of not 
excluding applicants with criminal racorda and in theaa few 
jurisdictions the atatutas provide alight asalioration of the affect 
of a criminal conviction on a job applicant* a chancea of obtaining 
civil service employment. Thay either apeak in weak terma of not 
excluding such individuala or provide nusMroua axceptiona to the 
non-exclusionary rule. Moat auch atatutaa aiaka it clear that the 
crime may be conaidurad by the personnel director or the hiring 
agency . ^ 

Recommendation Tha Inatitute balievaa that a more poaitive 
expression of policy should be contained in the baaic civil aarvice 
statute for the stata# and that where atata law governa hiring 
practices in local juriadictiona# auch a atatuta ahould aimilarly 
apply. The actual wording of a atatuta ahould be preceded by a 
statutory preamble in which tha lagialatura finda that a policy of 
rehabilitating offendara beat protacta aoeiaty by preventing future 
crime, *and that to be conaiatant with afforta at rehabilitation 
government should be a aourca of eaiployMnt. 
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Following this expression of legislative intent there should 
be an express provision which provides that no crime is en automatic 
bar to obtaining employment with government. IThile discretion 
must be left with the personnel department or hiring agency, 
as the case may be# and a crime i^ich has not been expunged 
should be considered along with many other factors, the statute 
should make clear that it is the policy of the state to encourage 
applications of persons who have criminal records. 

The Institute is proposing a model civil service criminal 
record statute^ recognizing that variations may be necessary in 
different jurisdictions. We are not attempting to draft a model 
set of rules and regulations. We do recommend that appropriate 
organizations such as the Council of State Governments, National 
League of Cities r National Association of Counties* National Civil 
Service League, Int^arnational City Managers Association* and similar 
groups attempt to draft model rules and regulations consonant with 
the model statute the Institute is proposing. 

2. Finding — A number of states have promulgated civil 
service rules , generally in accordance with the statutes creating 
the civil service organization. As previously pointed out* however* 
not all states adhere strictly to the letter and spirit of the law 
in their jurisdiction. 

Recommendation — The Institute believes that the promulgation 
of clear rules and regulations and their wide distribution* accompanied 
by discussions of their meaning* Is a high priority recommendation. 
Nothing could be more destructive than a policy which is not 
implemented beccuse of a communication failure* or a lack of 
policy which results in uneven and unequal implementation of 
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state law. In either case how a person with a record is treated 
in the job screening process could well depend on circumstances 
over which he has no control. 

The rules and regulations should clearly reflect the requirements 
of the statute, and the rulemaking body should, in amplifying upon a 
statute, give the most favorable interpretation to the meaning of the 
statute. This in fact has apparently occurred in seven states. 

The rules and regulations should be distributed and explained 
on a periodic basis to all who have any responsibility for hiring 
and should also be made available to job applicants. As pointed 
out in Chapter 7, where site visits are discussed, some jurisdictions 
have no written policies concerning the hiring of offenders, and in 
one case where such a policy was in existence, it apparently had not 
been made available to hiring authorities or job applicants. 
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Model Civil Service Criminal. Conviction Sftuf » 

Section 1. The [name of legislature] finds that the public is best 
protected when criminal offenders are rehabilitated and returned 
to society prepared to take their places as productive citizens. 
The (name of legislature] also finds that the ability of returned 
offenders to find meaningful employment is directly related to 
their normal functioning in the community. It is therefore the 
policy of (name of state] to encourage all employers to give favor- 
able consideration to providing jobs to qualified individuals, 
including those who may have criminal conviction records. 

Section 2. No person with a criminal conviction record shall be dis- 
qualified from taking open competitive examinations to test the 
relative fitness of applicants for the respective positions. Per- 
sons with criminal conviction records shall be entitled to the 
benofit of all rules and regulations pertaining to the grading and 
processing of job applications which are accorded to other applicants. 
In considering persons with criminal conviction records who have 



The civil service conviction statute does not grant relief to persons 
arrested but not convicted. Some states have statutes or rules pro- 
viding some form of relief for such persons, the Institute antici- 
pates this model statute being coupled with the recommendation that 
no arrest record shall be released for purposes relating to employment, 
license, bonding, or any civil right or privilege. (Chapter 8) This 
would thus deny civil service access to such records. Should an 
arrest record statute not be adopted, then civil service provisions 
should include standards providing for employment of persons arrested 
but not convicted. 
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applied for MiployMnt the [hiring official] shall consider the 

following: 

a. The nature of the criae and its relet ionship to the job for 
which the person has applied; 

b. Information pertaining to the degree of rehabilitation cf 
the convicted person; a.nd 

c. The tine elapsed since the conviction. 
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Chapter 4 
Licanslng and a Criminal Record 

This study was not originally intended to examine licensing 
statutes and their application. But it became obvious that this 
was an important eaqployment sector in %Aiicih state government 
played a major role through statutory guidelines and various 
occupational boards and commissions. Ihe following material is 
introductory to the problem viAiich merits detailed examination 
and analysis. As part of a recent grant to the American Bar 
Association a sub-grant has been made to the Georgetown Insti- 
tute of Criminal Law and Procedure to conduct an extensive survey 
of licensing statutes and recommend model legislation in this area. 

That crime and violence are often related to unemployment is 

well established. For example, the National Advisory Commission 

on Civil Disorders found significant indication that those who 

were unemployed were more likely to participate in riots than those 
1/ 

with employment. l!he same was found with those employed inter- 
mittently, or in low status positions^ or in unskilled jobs— 

2/ 

regarded as being below their level of education and ability. 

The relationship between licensing and employment is signi- 
ficant? the 1960 Census found that more than 7 million people were 

working in occupations that were licensed in one or another juris- 
3/ 

diction and that altogether there are approximately 2,800 statu- 
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i/ 

tory provisions requiring occupational liowises. The charts )n 
paijes 54-55 give sone indication %Aiere these requirements exi;it« 
both geographically and occupationally. Sow seriously the exis* 
tence of a criminal record affects one's potential for being 
licensed cannot be accurately determined %#ithout an initial 
detailed examination of the statutes, follo%fed by a look at 
administrative practices. The data cooq^iled here briefly hi^- 
lights some factors in the problem upon which future studies 
could expand. 

Appendix E lists major occupations with the nuniber of states 
requiring a license for that occupation. Ihe data is approximate 
due to the lack of uniformity in occupational classifications 
from state to state; nevertheless* there are well over 4000 occu- 

y 

pation licenses required in one state or another. 

One survey of statutes found that as many as half may be 
affected by the existence of a criminal record. Over 1050 li- 
censes required *'Good Moral Character" as a condition precedent. 
This requirement, %iAiich is often established without any guide- 
lines of what constitutes such evidence, has been reported as 
having an adverse effect on many potential practitioners, especi- 

y 

ally the urban poor. 

A "felony" record %«• clearly enuflMrated as being grounds for 
denial of a license in 225 occupations, and a record of felony with 
moral turpitude in another 27. A "nisdeaManor" record affected 15 
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occupations while a misdomeanor racord involving moral turpitude 
affocted 24. A "crime** record involving noral turpitude was auf- 
ficient in 196 occupations and in 116 an enumerated crime was 
specified, it xb interesting to note that for all offense categor- 
ies (excepting the requirement of ••good moral character^^) nearly 
twice as many jurisdictions prohibit a renewal of the license than 
initially deny it. 

Appendix B indicates that' there is a lack of substantial unifor- 
mity among the states for the requirements necessary for being li- 
censed. Furthermore, many statutes are vaguely worded, they do not 
always specify whether a conviction or Mrely an arrest is sufficient 
to restrict the license, and others are less than fully descriptive 
of what crime or crimes are considered relevant to the occupation in 
question* 

Rehabilitation of criminal offenders is related to their success 
in obtaining and retaining satisfactory employment. Juveniles as 
well as adults are affected. The President's Commission on Law 
Enforcement and the Administration of Justice reported that« •*The 
delinquency label may preclude membership in labor unions or parti- 
cipation in apprenticeship training. Licensing requirements for 
some occupations, such as barbering and food service, may act as a 

2/ 

bar to entry for those with a record of delinquent conduct.** 
Where barriers are unrealistic, unnecessary, or vA^ere they bear no 
relation to the jdt> in question, ex-oCfenders become increasingly 
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bitter and My return to crlne, or resort to alcohol or drugs. 
Because of this, the Coounission recoMMnded the reduction of 
"barriers to employsient posed by discrininstion* the misuse of 

8/ 

criminal records, and maintenance of rigid job qualifications." 

Another problem inherent in the widespread diversity of occu- 
pational licensing and the lack of uniformity of treatment of 

criminal records is that mobility of the individual is affected. 

1/ 

Only one out of 25 occupations ia licensed in all 50 states. 
While those states %Aich license the same occupation generally pro- 
vide for licensing out-of-state applicants by endorsement, reci- 
procity, waiver, or examination, the lack of uniformity in quali- 
fications and procedures in effect further restricts the ease with 

10/ 

which a licensed practitioner may relocate. "Ihe disparity 
between entrance requirements for th4 same occupation alone could 
seriously limit the freedom of licenses to practice their occupations 

11/ 

in ' jrious parts of the country." In effect, then, the individ- 
ual with a skill and criminal record might find it virtually 
impossible to determine %ihat he might practice and %Aere. Unless 
he had substantial resources for retraining, research, or experi- 
mental relocating, he might find employment unobtainable. Rehabili- 
tation under such circumstances could be impossible. 

Another problem, i4iich can only be briefly touched upon, concerns 
vocational training in correctional institutions. Most institutions 
have wholly inadequate programs for equipping inmates with any skills. 



many being merely of a make-work nature or providing a aervice only 
utilized by the state, such as making license plates. Where a 
potentially useful pfograv is. MtAbllsh«d. licmsing problems may 
interfere. For exaaple, it was reported that hundreds of prisoners 
of the New York city Department of Corrections have been trained 
as truck drivers, plunbers, eluctricians and bakery workers. Yet 
the Depaxtmiffik Qf Motor yshicles aoMtiaes denies licenses tot 
long waiting pdriod* anl^iiany of the unions representing t*a- plumbers, 
electricians ah<^^kiarpT7p£kers exclude «^-convrct8.^^ * ' 

■rtiia brief s^teh indicates that. lic«il»ihg procedures and reduire- 

'. J. il • ~ i," I. ' ■ 

fients need to b« mtit» ttipibitStiiy studied ais" to" their effect upon . 

rehabilitation of peraon«r!*t<ritti^o^:iaiinal reoorda. Hot only do ex- 

convicta r\ee4> t^Bu^ce[^jTeedom ^rgm t^eaaoiMble diacrininatidn, 

but p^rsQns wit* a<yeltLtt«>t*» V*lO-h«yA^n^verri(een found guilty of 

a crime many need similar assurance. 
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This chart it r«prlnt«d vi^h p^mlMion of thm U«S« 
Dtpartntnt of Labor fro« Nanpowor RMoarch Monograph 
No. 11# Occupational ^^om^m and tho Supply of 
Nonprofaaaionai Manpotiar at 2 (Iff) 
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This chart is reprinted with pemission of the U.S. Department 
of Labor from Manpower Research Monograph No. 11, Occupational 
Licensing and the S upply of Nonprofessional Manpower at 10 11^69) . 
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Chapter 5 

Annul Iment and Expungement of Criminal Conviction 
Introduction 

As we have seen, barriers confront the ex-offender seekinc; 
employment. Some of these barriers involve governmental action# 
such as employment guidelines (or lack thereof) or licensing 
statutes. Other hurdles result from attitudes of private emploi'/era 

who prefer not to hire ex-offenders and from employees who prefer 

1/ 

not to work wi ex-offenders. 

It IS abundantly clear that a jurisdiction's treament of 
records can have a significant effect upon an ex-offender's employ- 
ment opportunities, and it is equally clear that jurisdictions vary 
considerably in their policies and practioes regarding juvenile, 
arrest and conviction records. Since many persons convicted of 
crime are not incarcerated and since virtually all those incarcerated 
are released, today's convicted criminal will be tomorrow's 
jobseeker. Because of the importance of the legal and social 
disabilities flowing from a criminal conviction, much attention 
has been devoted to restoring the civil rights of one convicted 
of crime as well as redefining the status of the ex-offender. 

Every st^te has some method by which the ex-offender may secure 
the restoration of some of his rights. Some form of legislative or 
executive pardon is available in most states, but pardons are of 
limited value. In some states only the franchise is restored, 
and in others, where all formal civil rights are restored, a pardon 
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has littler if any^ effect upon the eocial sitgma attaching to ar 
ex-offender. The process by which a pardon is received is often a 

y 

cumbersome one/ and the legal effects of a pardon are severely 

3/ 

limited. For these reasons^ pardon applications are infrequent. 

One survey indicated that in New York in 1954 (where several thousand 

persons were committed) 176 applications were received and €7 pardons 

granted. North Dakota^ North Carolina* and Ohio also reported a small 

4/* 

number of applications for the restoration of rights. 

In view of these dif f iculties, attention has centered upon 
expungement as a remedy not only to restore the civil rights of 
ex-offenders but also to remove other stigma resulting from one's 
status as an ex-offender « During the last two decades* several 
groups considering the problems of ex^offenders have recomended 
expungement of convictions # but these suggestions have left many 
unanswered questions. 

Perhaps the earliest suggestion of this kind came from the 
Second National Conference on Parole in 1956. The? Conference* 
co-sponsored by the United States Board of Parole and the National 
Probation and Parole Assooiationi considered various ways of 
improving parole and enhancing the parolee's chance of successfully 
returning to society. The parolee's loss of civil rights and its 
effect upon his rehabilitation were considered* and the Conference 
concluded: 

''The expunging of a criminal record should be authorized 

on a* discretionary basis. The court of disposition should 

be empowered to expunge the record of conviction imd disposition 

through an order by which the individual shall be deemed not 

to have been convicted. Such action SMiy be taken At the point 

1^ See p. i^S for a discussion of Minnesota practices. 



■ERJC, 
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of discharge from auspendad tMtenca, probation, or the 
institution upon expiration of a tern of comroitinent . when 
such action is taken the civil and political rights of the 
offender are restored." 5/ 

The desirability of expungement statutes has been recognized 
by the drafters of the American Law Institute's Model Penal Code , 
In 1961 the Institute adopted a model section allowing the sentencing 
court, at its discretion, to enter an order vacating a conviction. 
The court could exercise its authority either when an offender 
"has been discharged from probation or parole before the expiration 
of the maximum term thereof" or "when a defendant has fully 

satisfied the sentence and has since led a law*abiding life for 

i/ 

at least five years." 

The Model Code, like the recoiranendation of the National 
Conference on Parole, was silent about procedures for obtaining 
such an order, procedures by %^ich such a judgment would be vacated, 
the legal effect of such an order, and the whole rang^ of procedural 
and mechanical problems presented by this unusual device. The usual 
commentaries which arehelpful in explaining other Model Code provisions 
were not included, and there is no evidence of significant debase 
about the questions raised by expungement. The Code is specific 
only as to several limitations on the effects of expungment. Most of 
these restrictions involve the use of a conviction in court proceedings 
(to impeach the defendant as a witness, to sentence him if he is subse- 
quently convicted of another crime, or to prove the commission of the 
7/ 

crime) . Also, and most important for this report, such an order only 
operates prospectively and does not require the restoration of any for- 
feited employment; as for future employment, an expungement order "does 
not justify a defendant in stating that he has not been convicted of a 
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crlM# unless hs also calls attention to the order." 

In 1962 the national Couiicil on CriM and Delinquency (forsMrly 

the National Probation and Parole Association) promulgated the 

following act authorizing courts to annul conviction records: 

"The court in which a conviotion of crine has been 
had may# at the time of discharge of s convicted person from 
its oontrol or upon his discharge from ia^risonment or psrole# 
or at any time thereafter # enter en order annulling# canceling# 
and rescinding the record of conviction and disposition# when 
in the opinion of the court the order would assist in 
rehabilitation and be consistent with the public %relfare. 
Upon the entry of such order the pmrson against whom the 
conviction had been entered shall be restored to all civil 
rights lost or suspended by virtue of the arrest # convict ion # 
or sentence^ unless otherwise provided in the order # and 
shall be treated in all respects as not having been convicted, 
except that upon conviction of any subsequent crime the 
prior conviction may be considered by the court in determining 
the sentence to be imposed. 

In any application for employment, license, or other 
civil right or privilege, or any aj^earance as a witness, a 
person may be questioned about previous criminal record 
only in language such as the following: *Have you ever been 
arrested for convicted of a crime nhich has not been annulled 
by a court.?' 

Upon entry of the order of annulment of conviction, the court 
shall issue to the person in irtiose favor the order has been 
entered a certificate stating that his behavior after 
conviction has warranted the issumce of the order, and that 
its effect is to annul, cancel, and rescind the record of 
conviction and disposition. 

Nothing in this act shall affeot any right of the 
offender to appeal from his conviction or to rely on it 
in bar of any subsequent proceedings for the same offense.* 10/ 

This act allows the sentencing judge the discretion to grant or 

deny an order expunging a convict icn, and presumably the ex--of fender 

does not necessarily have the burden of applying for such an 

order. The only standards guiding the court's decision are whether 

the order "would assist in rehabilitation and be conpistent with 

the public welfare." The order restores to the ex-offender all 

civil rights, but* if any subsequent ocnviction oocurs# the earlier 
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annulled conviction may be considered in sentencing. 

In applications for einployinent or licenses the Act aut^^mpts 
to protect an ex-offender with an annulled conviction, and its 
approach is far better than that of the Hcxiel Penal Code , t ut -he 
good intentions of the Act are not translated in any tangible wc.y 
into practice. The lack of specific processes for annulment and 
any means of enforcing its pious declarations are serious deficiencies. 
Moreover/ the Act operates only after conviction and actually leads 
to more protection for one convicted than for one arrested and 
not convicted. In any event, the effect of annulment upon arrest 
records is not at all clear. 

Most recently, the American Bar Association (ABA) Proje* t on 

Standards for Criminal Justice in its Standatrds Relating to l^robation 

recommended the following standard: 

"Every jurisdiction should have a method ^y which the 
collateral effects of a criminal record can be avoided or 
mitigated following the successful completion of a term 
on probation and during its service ." ilp 

Stressing the irrational and burdensome disabilities placed upon 

ex-of fenders/ the accompanying commentary recommended judicial 

authority to affect the collateral disabilities resulting from 

conviction. As for the numerous specific problems raised by an 

expungement statute, it concluded: 

"The Advisory Committee is not as concerned with the form 
which such statutes take as it is with the principle that 
flexibility should be built into the system and that 
effective ways should be devised to mitigate the scarlet 
Tetter effect of • conviction once the o^^^nder has 
satisfactorily adjusted ^" 12/ (amphasis added) 

Perhaps nowhere has the problem of an ex-convict been more 
graphically described than in a recent book written by four inmates 
of the Indiana Stata Penitentiary. Gritwold, Misenheimer, Powers 
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and Troinanhauser, An Ey> For An Eye ,' (1970). In Chapter 21, titled 
The Ex*Con, the proMeHs they describe Lti obtaining and holding jobs 
point up more vividly than any scholarly analysis the need for an 
expunging statute suc^ as the one recommendM by this study. 

State Annullment and Expunging Statutes 

' f ' « 

Existing state expungement statutes take, various forms but 
are generally cumbersome and inadequate ^ The . mo«t . coioprehensive 

state expungement scheme exists in Californiaf where several 

11/ 

statutory provisions allow some form of expungement. The 

California statutes and their inadequacies have been reviewed 

exhaustively, and it is apparent that these statutes provide 

11/ 

tedious procedures and a^e of limited . scope end effect. They 
have been narrowly construed by judges balancing the rehabilitative 
effects of expungement against the need to protect the public from 
those with expunged convictions.* When the dilate is framed in these 
terms the need for public protection alMost always seems paramount. 

One statute (Cal. Penal Code §1203^45) allows an order sealing 
**the record of conviction and other official records in the case", and 
provides that the "conviction, arrest or other proceeding shall be 
deemed not to have occurred, and the petitioner may answer accordingly 
any question relating to their occurrence.* The specificity of this 
statute is commendable, but itf scope Xn seViStely limited. It applies 
only to misdemeanante under twenty*one yeerp old, who must petition 
the court for such eh oc^er.*^ It in expresfiy inapplicable to 



* See Appendix F for a copy of Chapter 21. 

See Appendix G for ccmperison of state atoiullment and expunging 
statutes. 
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narcotics offenses, traffic violations» mnd various sex offenses, 

and its relationship to other California statutes is vutcloar 

Another California statute (Cal. Penal C<^do S1203.4) applies 

only to those persons completing probation. It allows these ex-^ 

offenders to withdraw guilty pleas (or have the verdict of guilty 

set aside if they originally pleaded not guilty). The court •'tshall 

thereupon dismiss the accusations or information", and the defendant 

is thereafter "released from all penalties and disabilities resulting 

from the offense of crime." This statute, though mandatory, has 

been judicially and legislatively circumscribed and is of limited 
15/ 

applicability. Nevada has a virtually identical statute which has 
not been interpreted by the courts. 

North Dakota has a similar statute allowing release from 
all disabilities of a conviction after the offender has successfully 
completed probation. In one respect, it is procedurally clearer 
than similar statutes. It limits access to court records in such 
cases to the clerk of the court, the judges, the juvenile commissioner, 
and the state's attorney. "Others may examine such records and 

11/ 

papers only upon the written order of one of the district judges." 

A similar statutory schema exists in Delaware. If the offender 

complies with the terms of his probation, "the plea or verdict of 

guilty entered by or recorded against such offender shall be stricken 

W 

from the records of the court. A statute of this sort is 
commendable, but it applies only to probationers. Although the 
statute uses the mandatory "shall", it presents no procedures by 
which a probationer can petition for such relief- It apparently 
applies only to court records, and no saaling procedures are 
enumerated. Unlike the California statute, there are no cases 
interpreting the statute. 
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Washington and Utah have statyt^^alloving. favorably treatment 
of successful probatioMrSf and each^ statute has been subject to 
judicial interpretation. Washington's^ statute is virtually identical 
in wording to California's (S1203.4), but it sets 9 discretionary 
rather than mandatory procedure ("the cQurt say thereupon dismiss 
the information*) • Opinions of Washington's Attorney General 
have held for example« that the statute applies to convicted felons 
who wish to run for elected state or county of f IceTout the 
statute's removal of *all penalties and disabilities* does not 

preclude the consideration of such a conviction in later sentencing 

21/ 

the offender to a mandatory minimite sentence. In a recent case the 

Supreme Court of Washington upheld the election of a county sheriff 

. 22/ 
whose earlier ccmviction had been annulled under this statute. 

Utah's statute authorizes the court to place any defendant on 

probation# and# if the defendant complies with the conditions of 

his probation* *the court may if it be compatible with the public 

interest either upon motion of the district attorney or of its own 

motion terminate the sentence or set aside the plea of guilty or 

conviction of the defendant* and dismiss the action and discharge 

23/ 

the defendant.* The* Supreme Court of Utah has viewed the statute 
as enacted for the purposa of permitting the court under unusual 

24/ 

circumstances and for good cause to expunge the record of crime.* 



Utah's courts* like most state courts^ have not explored the meaning 
ot *good cause** *unusual circumstances** cir any of the. varied 
problems in defining expungement processes. 
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Texas has two statutory provisions which provide ^ tor • 

expungement. One section authorizes tho court upon the t<»rr^ndt i jri 
probation to set aside the conviction and release the iofonclant frop 
all future penalties and disabilities. 

Another provision applicable only to raisder.ecnants provides: 

(a) When the period and terms of a probation have bfjf^r. 
satisfactorily completed, the court shall, upon its own 
motion# discharge him from probation and enter an order 
in the minutes of the court setting aside the finding of 
guilty and dismissing the accusation cr complc.mt arA tnc 
information or indictment against the probationer. 

(b) After the case against the prooationer is cigmssed 
by the court, his finding of guilty may , ^ ce ccnsiiered 
for any purpose except to determine his er.titlepent to a 
future probation under this Act, or any ctner proh^tion 
Act. 

26/ 

Th-s provisioni however definitive its effect, applies or.ly to 

defendants who apply in writing to tne court for such treatrrent. 

These defendants must have never been convicted of a felony 

or a misdemeanor for which a jail term could be imposed, and 

they must not have been granted probation durmc the preredma 
27/ 

five years. This statute's narrow applicability and procedural 

difficulties are significant defects. 

The Wyoming statute provides for parole before sentence. It 

13 applicable to most felonies where there hav^ been no previous 

felony convictions. The judge may consider whether it is a first 

offense, "the extent of moral turpitude involved," and the 

reputation of the defendant; he may then ^parole" the defendant 

for as long as five years. After one year or any time thereafter, 

the court "shall have the power in its discretion** to terminate 

the parole, discharge the defendant, "and annul such verdict or 
28/ 

plea of guilty," No procedures are prorvided, no cases interpret 
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the statute, and there is no evidence of its use. 

New Jersey permits the court to order •'the clerk of such court 
to expunge from the records all evidence of said convictibn. ** Also, 
""the person against whom such conviction was entered shall be fo^rthwith 
thereafter relieved from'^such disabilities ai may have heretofore 
existed by reason thereof." the st;atute apparently contemplates the 
full restoration of civil rights, but it applies only wh^n the original 
sentence was suspended or was a fine of $1,000 or less. The 
petitioner must have no subsequent conviction and can apply for 
this relief after ten years from the date of his conviction. The 
county prosecutor and police chief are notified of all such petitions 
and may object. The process is expressly not available to those 
convicted of treason, anarchy, all capital cases, kidnapping, perjury, 

carrying concealed or deadly weapons, rape, seduction, arson, robbery, 

29/ 

or burglary. 

One ne^ds no statistical survr^y to conclude that the New Jersey 
statute is used sparingly. It has^ however, been subject to inter- 
pretation and limitation. Several Attorney General Opinions have 

stated that an order under this statute does not have the attributes 

30/ 

of a full pardon. Cases have also limited its effectiveness; 
a recent case called for its "revision and clarification". 

Michigan's r:«cent (1965) statute applies only to non-capital 
offenses committed before the defendant's twenty-first birthday and 
does not apply to persons committing more than one offense. Five 
years after the conviction, on^ may petition for an order "setting 
aside the conviction*^ .The prosecutor may contest the motion, and 
the court may require the petitioner to file supporting affidavits. 
"If the court determines that the circumstances and behavior of 
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the applicant from the date of his conviction to the filina of the 

motion warrant setting aside the conviction. It nuiv, i.. its discretion, 

32/ 

enter an order for same." The effect of such an order is unclear, but 

the statute states that, upon the entry of such an ordor, "the 

applicant, for purposes of the law, shall be deemed not to have been 

33/ 

previously convicted." 

Minnesota provides for expungement by administrative action of 
the Statf Board of Pardons. Any first offender nay, upon completio'. 
of the sentence, petition the Board for a "pardon extraordina y . - 
If the poard finds that he "is of good character and reputation". 
It may grant such a pardon. As for its effect, "(sjuch pare on 
extraordinary, when granted, shall have the effect of restoring 
such person to all civil rights, and shall have the effect of 
setting aside the conviction and nullifying the same and of purging 
such person thereof and such person shall never thereafter be required 

to disclose the conviction at any time or place other than in a 

34/ 

judicial proceeding thereafter instituted." 

The Minnesota statute is broad in scope, covering all first 
offenders and not expressly excluding any crimes. It also attempts 
to have vast effect by restoring "all civil rights" and by 
implicitly sanctioning non-disclosure of such conviction on all job 
applications. The statute, like others, does not consider arrest 
records; and its administrative mechanism may not be effective. 
But if implemented and expanded, it could be an effective tool for 
ex-offenders. 
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Findings and Recorawendations* 

1, Findin g — Many expungement statutes provide no mechar ism 
by which a conviction may be expunged thus they often have been found 
to be not effective. Procedures may be difficult! judicial authority 
may be discretionary and rarely exercised., and few ex-offenders may 
know of a statute providing that they must petition for expungement. 
Most statutes apply only in limited cases and some exclude a variety 
of listed offenses while others apply only to those completing 
probation or receiving suspended sentences. 

Recommendation — It is clear that as to criminal conviction, 
there is still a vast neetl for some means by which the debilitating 
effect of a criminal reccrc may be lessened. An effective state 
expungement practice is by no means the only method by which ex-offenders 
may be aidedr but changes in this area are sorely needed. 

Some have suggested that because existing expunging statutes 
do not workr and bebause public attitudes are so important, that 

statutory reform is not a viable method of reBK>ving obstacles to 

15/ 

employment. The Institute recognizes the importance of public 
attitudes and rehabilitative efforts, and is not suggesting that 
the sole answer is statutory and administrative reform. But a proper 
legal and administrative structure is a requirement before other 
necessary steps can be effective. It does little good to train an 
individual for an occupation if a licsnss to practice cannot be 



See Chapter 2, Juvenile Policies and their effectiveness for 
a discussion of juvenile problms in this area and the draft 
of a model use of iuvenile records statute. See also Chapter 
3 Civil Service Stf _utet and Rules for discussion the draft of 
a Model civil Service Conviction Statute. 
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obtained or enployerB ara unwilling to hire ex-offenders, tn the 
latter case legislation restricting the use of criminal records when 
a job is at stake will at least prevent the legal structure from 
obstructing bona fide ef forte at obtaining employment. 

2. Finding — Existing expunging statutes generally do not 
consider whether the procedure should be automatic or discretionary, 
mandatory or permissive* whether ex-offenders are to be notified 
about expungement and its affect, or whether employers are to be 
prevented from inquiring about expunged convictions. There is little 
evidence that expungement has effectively aided the ex-offender. 

Recommendation — Some guidelines may be suggested. Most statutes 
provide that an ex-offender must petition for relief, which may be granted 
at the court's discretion. This procedure clearly limits the 
utility of this rtfnedy to those ex-offenders who are aware of it, 
articulate enough to petition for it, and energetic enough to 
persevere through courtroom procedures. (Such a remedy may also 
be limited to those who can afford an attorney.) These defendants 
are least likely to need expungement and are more likely to overcome 
the disabilities of a conviction record. 

There is a middle ground between automatic expungement and 

proceedings which the ex-offender must initiate, depending solely 

upon the ex-offender's initiative* Formal notice of the termination 

of probation or parol.^ could be accompanied by a notice that the 

probationer or parolee cou?d petition for expungement. Specific 

36/ 

directions could be included in the notice. Where the relief to 
be granted pertains to persons arrested but not convicted, it could 
entail giving to them a formal printed notice of their rights to 
seek expungement or sealing of their crislnal record. 
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3. Finding Probation and parole officars are rarely involved 
in the expun9ein.^nt procese. 

Recommendation — Should the probationer not utilize the expunge- 
ment procedure, petitions could be authorised from probation and parole 
officers as a back-up measure. These officers could, with a minimum 
of difficulty, set regular schedules as to vhen they would consider filing 
such petitions. Por example, they might coneidor filing such petitions 

one year after the completion of probation or parole and two years after 

37/ 

mandatory release from imprisonment for a felony. The Institute 
has opted for authorizing proceedings immediately after discharge from 
probation or parole and released from irprisonment on the grounds that 
legal obstacles to work should not slow up the rehabilitative process. 

Vesting this authority in probation and parole officers could well 
make expungement an integral part, in fnct the "graduation ceremony** 
of the rehabilitative process, and ex-offenders would be more likely to 
be made aware of expungement. Also, these officers ideally would have 
the resources for the social investigation demanded by courts. 

4. Finding — Most statutes do not provide meaningful guide- 
lines for determining when expungement should occur. 

Recommendation — Guidelines vAiich could be asqployed might include 
lack of su sequent convictions, no pending criminal proceedings, and the 
usual indices of efforts at rehabilitation. 

5. Finding — Most expungement statutes are unclear as to the 
meaning and effect of expungement. 
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kecowo e nda t ion — Most existing* Expunqenent lawn do pro 'tiie 

for the destruction and obliteration of court and police records 

38/ 

because there are nany uses for such records. if expungemetiL 
statutes limit the use of criminal records, deprruction or oblit.e :a t ^r^n 
becomes unnecessary. The statute could provide that wheii the conviction 
IS annulled or expunged aM civil rights are restored to the petitioner . 
It could further provide' that license and job application fonns may fisk 
only about convictions which have not been ex punged. Restricting such 
questioning may be a far more effective rsnedy than placing upon the 
30b seeker the burden of concealing a part of his past. 

b. Finding — Most expungement statutes do not explicitly describe 
hew courts and police departments are to handle expunged records. 

Recoimnenda tion — Prov isions should require courts and police 
departments to seal expunged records ani prohibit their divulgenco 
to any public or private ^ loyer.* Under such a provision oaly a 
court hearing a criminal case involving that particular ex-offender's 
involvement in a subsequent crime or a police department investigating 
a crime could gain access. 



Responses to any inquiries should not be different from those 
made about persons ^o h^ve no criminal records. 
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MOECL AKNULLMENT AND SEALING STATUTE* 



Section 1. in all cases wherein a criminal conviction has been 
entered against any person, the person so convicted may petition the 
court wherein such conviction was entered for an order annulling and 
sealing the record of such conviction after termination of probation 
or parole supervision* or after final discharge or release from any 
term of imprisonment. He may present such petition in person, by an 
attorney, or by a probation or parole officer and the expenses coin* 
cident with this petition shall be borne by the state. The court 
shall grant such an order unless m the opinion of the court the order 
would not be consistent with the public interest. The court shall 
explicitly state m writing any reasons for not granting an order of 
annulment and sealing. A denial of such an order shall be appealable 
by the petitioner and the burden of proof for sustaining the denial 
shall lay upon the state. 

Section 2. Departments of probation, parole or corrections 



The expungement statute does not grant relief to persons 
arrested but not convicted. Several states have statutes 
pro riding some form of relief for such persons. The 
Institute anticipates this model statute being coupled 
with the recommendation that no arrest record shall be 
released for fmrposes relating to employment, license, 
bonding, or any civil right or privilege (Chapter 8) . 
Should an arrest record statute not be adopted, then 
expungerent provisions should include providing relief 
fot per ions arrested but not convicted. 
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exercising supervision or custody over any convicted person sliali 
inform such f>erson in writing of the oonpletion of probation, parole 
or iroprisonxnent, and the teraination of supervision or custody. 
Where this person has not reached the age of legal ma^ori^^y a copy 
shall also be given to his parents, guardians, or others similarly 
situated. Information concerning annullaent and sealing rights shall, 
m non*technical and clearly understandable language, be included m 
this written cowrounication. If within t*« years, following termination 
of probation or parole and after final discharge from imprisonment or 
mandatory release, an order annulling and sealing the record of con- 
viction has not been granted, and no subsequent criminal conviction 
has occurred, the court shall enter such an order on its own motion. 
The court shall attempt to notify the person whose record has been 
annulled and sealed of this motion and its effect on hic legal status. 

Section 3. Upon the entry of such an order, petitioner shall be 
released from all penalties and disabilities resulting from the offense 
or crime of which he has been convicted. Provided that in any sub- 
sequent prosecution of such defendant, such prior conviction shall have 
the same effect as if it had not been annulled. Nothing m this act 
shall affect any right of the offender to appeal from his conviction or 
to rely on it in bar of any subsequent proceedings for the same offense. 

Section 4. Upon granting of the notion to annul the petitioner's 
conviction the court shall order the court records physically sealed 
and removed to a separate location and auiintamed in a confidential 
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status, the court shall notify local and state law enf ircejiient 
agencies (of its local jurisdiction) and thm Federal Bureau of 
Investigation of the order annulling and sealing the conviction. 
This notification shall direct these agencies not to divulge and 
release information about the conviction except as otherwise pro- 
vided in this Act. Upon receipt of this notif ication« these agencies 
shall take v^atever action is necessary to ensure compliance with 
this order and shall then notify the court that action ' as been taken. 
Hie court shall supervise this action and response and may hold in 
contempt of court anyone failing to abide by its order. Except under 
tha following circumstances the court's motion and receipt of su^ a 
notice shall thereafter prohibit the court and law enforcement agencies 
i;*om divulging the record of conviction or fact of annulling and 
T^ealing. 

(a) inquiries received from another court of law; 

(b) inquiries from an agency preparing a presentence 
report for another court; 

(c) inquiries from law enforcement agencies where the 
request for information is related to the investigation of a 
crime or a position within that agency? and 

(d) inquiries from an agency considering the person for a 
position immediately and directly affecting the national security. 
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.nformation about the annulled conviction nay not otherwise be 
released when the request for information is related to an application 
for employment^ license* bonding or any civil right or privilege. 
Responses to such inquiries shall not be different from responses 
made about persons vdio have no criminal records. 

Section 5. In any application* intervieiw, or other form of 
evaluation process for employment* license* bonding or any civil right 
or privilege, with only the exceptions enumerated in section 4, a 
person may be questioned about previous conviction of crime only in 
language such as the following: "Have you ever been convicted of a 
crime ^ich has not been annulled or seeled by a court?" 



V 
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Chapter 6 

National Survv of Hiring Practic— and Policies 
Introduction 

How govarnMnt aganciea deal with job applicants and with 
criminal records is approached at different levels in this study. 
The Institute has observed %diat som juriedictions doi asked siany 
others to report idiat they do; and analysed statutes, rules and job 

applications. 

Because all practices could not be obeerved nor could all 
jurisdictions be visited inquiries %#sre eade via nail questionnaires. 
That is« the agencies %rere asked to report their practices. Clearly 
this method may not produce all the data. But, equally clearly « its 
necessity was dictated by the mcopm of the project, this chapter 
deals with the practices reported to us through two questionnaires 
(police and corrections, and civil service).* 
Response to the Questionnaires 

A total of i54 jurisdictions were sent an initial inquiry 
requesting information about their hiring practices. On the basis 
of the returns frosi this ini^ \al probe and the examination of 
statutes and rules« two questionnaires were designed; one for use 
witi) police and correctional agencies (the PC questionnaire) , the 



* See Appendix A for a statement oi! ttsthodology. 



79 



other for civil Mrvica and other govrnant agencies (the CS 
questionnaire) •* 

A coBdt>ined total of 931 of these two queetionnaires vere sent 
to 524 different jurisdictions (49 state, 260 city, and 215 county) . 
The return rates were 64% (337) for the CS questionnaire and 52% 

(210) for the PC questionnaire. Forty three states, 183 cities 

1/ 

and 112 counties were represented. Questionnaires were returned 
by 117 police agencies and 93 correctional agencies. 
the Reported practices 

The potential gap between govenuMnt responsibilities mandated 
Ly law and vAiat they do in practice poses a constant threat to the 
successful execution of social policy. leproper execution of policy 
may stem from different factors t Deliberate nonenforcement; non-. 
enforcement because of ignorance or inertia i lack of funds;* organized 
opposition; inefficiency; misunderstanding; or over -enforcement, the 
possibilities for bureaucratic distortions are virtually unlimited. 
It is therefore imperative that both the practice and the theory be 
studied. 

The critical employment practice of government %tfhich requires an 
applicant to divulge information about his past criminal record on 
the job application form has been discussed in Chapter 1^ This chapter 
discusses practices as reported 



Educational systems and government financed hospital systems were 
excluded from consideration. 
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via questionnaire. Such self -reports may ba distorted or information 
may be withheld. The results herein presented should be viewed with 
this awareness. 

Agencies which reported that they hire individuals with criminal 
records were asked what types of jobs these individuals held at the 
time of the survey. Eighty-seven cities* thrity-seven counties # 
eight states # thirty-three police agencies and forty-two correctional 
agencies responded. The types of job held by persons with criminal 
records are shown in Table 3. 
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Table 3 



Types of Jobs Held By Peraona with Crininal Records 
By Oovarnnent Agency 



TYPE AGENCY TYPE JOB 



NUISER or AOBNCIBS 
RBPORTISG BNPLCyMENT 
OP OSB OR HORB PERSONS 

WITH CRmnavL records 



PERCENT BY 
TYPE OF AGENCY 



States, Cities, 
Counties, 
COMBINED 



Police 



Correctional 



Unskilled 
Skilled 
Clerical 
Professional 

Unskilled 
Clerical 
Patrolnan 
Social Worker 
Counselor's Aide 
Professional 

Unskilled 
Clerical 
Custodial 
Social Worker 
Counselor's Aide 
Professional 



119 
82 
66 
37 

17 
12 
21 
1 
1 
4 

17 
15 

2 
13 

9 
15 



90.1 

62. \ 
51. b 
28.0 

1 

51.1 
36.3 
63.6 
3.0 
3.0 
12.1 



** 



*** 



40.4 
35.7 
4.7 
30.9 
21.4 
35.7 



* Percentages based on nusiber of 
state governaent agencies 

** Percentages based on nuxober of 

*** Percentages based on nuniber of 



132 responding, city, county and 

33 responding police agencies 

42 rsqponding correctional agencies 
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Table reveals that governments generally employ persons with 
criminal records in unskilled positions. Yet over a quarter of the 
responding agencies said they eiqploy persons with criminal records 
in professional positions. 

Police and correctional agencies report esploying fewer persons 
with criminal records. But as many are employed in professional and 
skilled as in unskilled positions. Almost tMo-thirds of the responding 
police agencies have some patrolmen with some kind of criminal record. 

The fact that local and rtate governments most frequently enploy 
persons with criminal records in unskilled positions can be inter- 
preted in two ways. 1) It may be that there is a conscious policy 
of refusing better jobs to persons with criminal records i or 2) as 
the President's Crime Convnission and other studies have documented it 
may be the fact that most persons with criminal records are ill-educated, 

from the lower socio-economic group ^ and have irregular and unre- 
warding job backgrounds. Under such circumstances many of ^Jiese 
persons may not be qualified for skilled or professional employment. 
Whichever approach one takes merely points up the need for programs 
which train persons for meaningful jobs, and ttie necessity of 
mitigating the effect of a criminal record on a person's job possi*^ 
bilities. 

Agancies which said they hire persons with criminal records 
were afikad about measures, if any, to obtain information about 
applicants from law enforcement agencies. Agencies were asked to 
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indicate the types of infomation they used in evaluating applicants. 
Table 4 lists the kinds of information and the number of agencies 
reporting that they reqpiest such data. 



Table 4 



T^ES OF INFORIATION RBQUBSTBD BY GOVERNMENT 
ENPLOySRS FROM LAW ENFORCEMENT AGENCIES R£G^.DIK^. 
JOB APPLICANTS 



Type of Infomation 


Type Agency 


Used 




Not 


Used 






No. 


% 


No. 


% 


Photo of applicant 


City 


9 


9.8 


82 


90.2 


requested and referred 


County 


3 


7.1 


39 


92.9 


to local police 


State 


0 


0 


11 


100 




Police 


20 


41.6 


28 


58.4 




Correctional 


3 


5.3 


53 


94.7 


Photo of applicant 


City 


5 


5.6 


85 


94.4 


requested and referred 


County 


4 


9.3 


39 


90.7 


to FBI 


Sta::e 


0 


0 


11 


100 




Police 


VI 


22.9 


37 


77.1 




Correctional 


4 


6.2 


52 


93.8 


Fingerprints taken 


City 


48 


51.6 


45 


48.4 


and referred to local 


County 


13 


30.2 


30 


69.8 


police 


State 


2 


18.1 


9' 


8.1.9 


Police 


32 


68.2 


15 


31.8 




Correctional 


11 


19.6 


45 


80.4 


Fingerprints taken 


City 


42 


45.1 


51 


54.9 


and referred to FBI 


County 


21 


48.8 


22 


51.2 




State 


4 


36.3 


7 


63.7 




Police 


38 


80.9 


9 


19.1 




Correctional 


21 


37.4 


35 


62.6 
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Table 4 (continued) Used 



All addI leant * 8 najMS 


City 


57 


61 9 




in 1 


automatically referred 


County 


23 


53.5 


20 


46.5 


to local police or FBI 


State 


5 


45.4 


6 


54.6 




Police 


39 


81.4 


9 


18.6 




Correctional 


30 


53.6 


26 


46.4 


Contact with parole 


City 


19 


23.1 


63 


76.9 


officer 


County 


13 


31.7 


28 


68.3 




State 


5 


41.7 


7 


58.3 




Police 


5 


10.9 


41 


89.1 




Correctional 


10 


18.2 


45 


81.8 


Contc.<«t with probation 


City 


18 


21.9 


64 


78.1 


officer 


County 


14 


35.0 


26 


65.0 




State 


5 


41.6 


7 


58.4 




Police 


6 


11.7 


45 


88.3 




Correctional 


11 


20.0 


44 


80.0 



Table 4 reveals that the practice of asking for criminal 



record data about job applicants is widespread. The type of infor* 
mation most frequently requested is a name <^eck with the local police 
or the Federal Bureau of Investigation, Second is fingerprints referred 
to local police or the FBI. this supports a common belief that the 
practice of police referrals is widespread* although it may be used 
less than is conmonly belie d. 

Table 5 lists the number of types of information used by government. 
The mean number of types of information for all responding agencies 
was 2.4. 
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Table 5 

Numbers of Information Types Used by Qoverninent Employers 



# of agencies Percentage of 

making response Responding Agencies 



No type requested 


18 


11% 


One type used 


53 


31% 


Two types used 


32 


18.7% 


Three types used 


31 


18% 


Four types used 


12 


1% 


Five types used 


12 


7% 


Six types used 


3 


2% 


Seven types used 


2 


1% 



The Reported Policies 



All agencies were asked vrtiether they have restrictions on hiring 

persons with criminal records « They were requested to classify their 

hiring policies as being one of three typesi unrestricted, partially 

restricted or totally restricted (no hiring of persons with criminal 

records) • Their responses are tabulated in Table 6. 

Table 6 

GOVERNMENT HIRING POLICIBS REGARDING 
V PERSONS WLm CRIMINAL RECORDS 



Type Government 

Agency Number of Agencies with Policy 



Type Policy 

Unrestricted Partially Restricted Totally Restricted 



state 


4 


(31%) 


8 


(6396) 


1 


(6%) 


County 


8 


(14%) 


37 


(69*) 


9 


(16%) 


City 


17 


(15%) 


84 


(76%) 


9 


(9%) 


Police 


5 




30 


(2856) 


71 


(67%) 


Corrections 


24 


(2896) 


38 


(45%) 


23 


(27%) 


Total 


58 


{1556) 


197 


{54?t) 


113 


(31%) 2/ 
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Table 6 indicates that most agencies follow a partially 
restricted approach, except for the police, who are almost totally 
restricted. The question relating to restrictions on hiring was 
followed by a detailed question listing the types of criminal records 
which could be grounds for not hiring, ranging from a juvenile record 
to conviction of a felony. If the agency or jurisdiction responding 
checked more than one type of record the least serious of the 
records checked was tallied. This procedure, it was felt, would show 
whether or not agencies rely upon records %rtiich reflect a conviction. 

The respondents were instructed to check all reoords used by 
their agencies as grounds for not hiring. Thus the results of this 
inquiry as presented in Table 7 represents the most restrictive hiring 
policies of the agencies and jurisdictions. The rank order of 
seriousness used in coding the responses to this question was as 
follows: juvenile record (least serious) i arrest for a misdemeanori 
charged with a misdemeanor; convicted of a misdemeanor with sentence 
suspended; convicted of a misdemeanor with no suspension! arrest for 
a felony; charged with a felony i oonvictad of a felony with sentence 
suspended; convicted of a felony with no euspension (most serious typo 
of record.) ♦ 



It is arguabla tl.at a different rank order might have been used. 
For instance, corviotion of a misdemeanor could have been regarded 
more seriously tt^an arrest for a felony. 
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The results in Table 7 provide interesting contrasts. For 
instance, the police have relatively rigid and more restrictive 
policies. Thirty^one (27.9%) of the polioe agencies responding 
indicated that a juvenile record would be a ground for not hiring. 
Cities, counties and correctional departinients indicated that this 
would be an extremely low factor in grounds for not hiring, ranging 
from 3.3% to 4.1%.* Eleven (10%) of the police agencies responding 
use an arrest for a misdemeanor as a grounds for not hiring. In 
contrast, neither cities or counties use this as a ground for not 
hiring, and only one correctional department (1.4%) considers it. 

Under these categories (juvenile record and charge or arrest 
for a misdemeanor) almost 40% of responding police agencies do not 
hire, as contrasted to corrections agencies, counties and cities, 
at 5.6% or under. When you add the category of a criminal record 
as an absolute bar to employment (nine (7.9% of the responding police 
agencies) almost half of all such police agencies use these minima2. 
criminal records as a grounds for not hiring. This strict approach 
differs from correctional agencies tAn (13*9%) stating that a rrriminal 
record is an absolute bar to enq^loyment) • Thus 20% of all 



* It should be noted that respondents from all jurisdictions and 
agencies reporting the Use of juvenile records as grounds for 
not hiring stressed that the juvenile reoord would have to be 
for a serious offense (usually a felony if committed by an 
adult.) 
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responding correctional agencies use these Aininal criminal records 
as an absolute bar or grounds for not hiring. 

Counties and cities have a more flexible policy, but 6 (10.99&) 
of the responding counties use a criminal record is an absolute bar 
to employment, substantially higher than the cities 3 (2.5%)* 

It IS perhaps understandable that the police are niore sensitive 
than other governmental agencies in their attitudes towards the 
hiring of people who have any kind of criminal record. To a lesser 
degree this feeling may also be present in correctional departments, 
although recent trends in correctional treataant have caused cor- 
rectional treatment have caused correctional administrators to become 

1/ 

niore amenable to the use of ex-offenders in treatment programs. 

Perhaps the roost i]if>ortant finding is the high number of responses 
by cities, counties and correctional agencies indicating vagueness 
on the issue of hiring individuals with criminal records. This is 
reflected in the high mimber of responses in the category of **specific 
grounds undetermined"; cities, 61 (50.4%) i counties 32 (58.2%) and 
correctional agencies 33 (45.6%). Police responses were so specific 
that only three (2.6%) of responding agencies could be categorized as 



&fifi Table 6 on p. , vAiere 9 cities end 9 counties report using 

a criminal record as an absolute bar« 
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being unable to give specific grounds for not hiring an applicant. 

These responses could reflect basic police rigidity of the 
police. It could also reflect an image vihich each of these juris- 
dictions and agencies believes it should provide to interested viewers. 
In any event, there is virtually no way of evaluating such responses 
without an intensive look at the jurisdiction or agency. Some cities 
and counties responded that no persons with criminal records had been 
hired in their jurisdiction. Others went so far as to say no one with 
a criminal record had ever even applied for a job. What wuld happen 
if a qualified applicant with a record i^lied is problematical.* 

If we total all the grounds for not hiring which stop short of 
an actual conviction we find that 12«b% of the cities, 20% of the 
oountie;», 25% of the correctional agencies, zuid 54.4% of the police 
departments use it as grounds for not hiring. Add on the high 
percentage for unspecified grounds in cities and counties and you 
arrive at a combined percentage for an absolute bar and a potential 
bar (62,9% for cities; 78.2% for counties). Another category, ••pattern 
of criminality** should also be considerad. No cities reported this 
to be a factor in their hiring processes! 4 counties (7,2%) r 4 cor- 
rectional agencies (5.6%) and 2 police departments (1.5%), indicated 
that it was a groxuids for not hiring. Several respondents made it 



On site experiences indicated that jurisdictions are unable 
to say how many individuals with records have been hired. 
From numerous interviews we conclude that they are few in 
number and largely restricted to unslcilled jobs. 
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Clear that patterns of arrest records would be considered under this 
category. 

The Institute believes that these findings* combined with the 
findings of Chapter 1, Analysis of Job Application Forms, and Chapter 
7 (site visits) document that records short of conviction raise 
significant obstacles to applicants for jobs. It points to the need 
for action by the Federal Government concerning the use of arrest 
records (Chapter 8) . 

The iingact of the Practices and Policies 

The most valid and accurate measur-^ o£ the practices and policies 
of government agencies regarding employment of persons with criminal 
records would have to be obtained through in-depth agency studies, 
in particular, it would be desireable to know the acceptance (or 
rejection) rates or the promotion (or deaiotlon or "special handling") 
rates of various agencies for applicants with criminal records. 
This was not possible in this project; even the few in-depth probes 
of specific jurisdictions were not meant to obtain such detailed 
information. 

A significant finding was that most agencies do not have this 
statistical information available or that the information is avail- 
able - but not usable or withheld. The most likely interpretation 
of the consistently low responses to questions which required such 
statistics is that the information is singly not compiled. This 



interpretation is supported by the site visit findings indicating 
minimal policy awareness and no uniform practices. Typically, 
personnel representatives handle each case on an ad hoc basis. This 
is an important finding because it reveals a lack of any rational 
basis for instituting, continuing or modifying administrative policies. 

Table 8 suggests that few people with criminal records "apply" 
for jobs. It is possible that many mora persons initiate applications 
for employment but do not complete them when they see questions about 
previous arrests or convictions. Interviews with parole and probation 
officers in one jurisdiction indicated this was not an uncommon occur- 
ence. The chilling effect of such questions without any explanatory 
material could cause many potential applicants to quietly screen them-- 
selves out. Furthermore, the "reputation" an agency receives by 
asking sucdi questions may be transmitted by word of mouth, thus other 
persons may not even bother to start the application process, knowing 
m advance what they will find. Intervirvs with several officials of 
a minority self-help program stibstantiated this problem, in part 
because they gave this advice tiiemselves. 



94 



Tabla e 



Number of Job Applicants with Crlalnal Records * 
By Type of Government Agency for Ona Year Period 



NUMBER OF APPLICANTS NUMBER OF AGENCIES 

WITH CRIMINAL RECORDS WPE OF AGENCY REPORTING 

5 or less State 3 

County 18 

City 18 

Police 47 

Corrections 37 

6 to 10 



11 to 30 



31 to ICQ 



over 100 



State 


0 


County 


3 


City 


9 


Police 


16 


Corrections 


9 


State 


1 


County 


7 


City 


9 


Police 


6 


Corrections 


9 


State 


0 


County 


3 


City 


10 


Police 


3 


Corrections 


3 


State 


0 


County 


0 


City 


0 


Police 


2 


Corrections 


0 



Tho one year periods are not oongruente Agencies were allowed 
to use either the last fiscal or thm last calendar year preceding 
the survey. 
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Assessment of Work Characteristics of EiTiploye»a with Criminal Records 

Statements by agencies comparing eit^ployees with criminal records 
to other employees must be regarded with caution- £;uch assessments may 
amount to little more than the opinion of a few people based on their 
contact with an unrepresentative san^le of eitployees. An additional 
bias may be introduced in agencies whic^ do not systematically keep 
abreast of criminal records of their eiif>loyees. 'Fhe criminal record 
of an en^loyee may come to a supervisor's attention only under adverse 
or notorious conditions. 

With these considerations in mind one might expect comparisons to 
be generally unfavorable for the employee with the criminal record. 
But the few responses — 66 city, county, and state agencies, 20 police 
and 30 correctional agencies were not unfavorable to the enployee with 
the criminal record. 

The agencies were asked whether eiqployees with criminal records 
were better than, the same as, or worse than other employees in each 
of eight categories! punctuality; attendance; honesty; judgment; 
initiative; co-opera tiveness; accuracy; and industriousness. The 
assessments of the agencies are presented in Table 9. 

The table suggests that employees with criminal records are not 
different than other employees. For each of the eight work charac- 
teristics listed the vast majority of the responding agencies reported 

that employees with criminal records are the same as other employees. 
What little difference there is in the reports is slightly more favor- 
able than unfavorable toward the eiit>loyee with O.e criminal record. 
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Findings and Recommendations 

1. Finding — Almost one fifth of the jur xsdictions and agencies 
reported that an arrest record was an absolute bar to employment. Vir- 
tually all reported that they do consider soiw kind of criminal record 
as possible grounds for not hiring. Most agencies and jurisdictions 
(except the police) did not i.idicate the specific type of criminal 
record considered. But, it a fair inference that they were not 
limiting themselves to records of convictions, especially when con- 
sidered in light of on-site interviews and the finding that moot juris- 
dictions ask about arrest records. Most police agencies explicitly 
indicated that they do not limit themselves to conviction records. 
Half the responding police agencies consider records of legal involve- 
ment short of conviction. 

Recommendation — The above finding bolsters the need for the 
federal arrest statute recommended in Chapter 8 and the model annullment 
and sealing statute recommended in Chapter 5. 

2. Finding — Most responding cities, counties and correctional 
departments report that they do employ persons with criminal records 
(primarily in unskilled jobs). The numbers reported are small and a 
majority of cities and counties state that discretion is exercised in 
almost all cases. Most agencies could not supply statistical analysis 
of the impact of their employment policies regarding persons with cri- 
minal records. Actual policy, therefore, reiaains hidden. Almost all 
responding agencies reported that employees with criminal records are 
as punctual? honest? cooperative? accurate? industrious? attendant? and 
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sensible ds uuher amployees. 

Recommendation — Thus it is recommended that when spoTial 
policies exist regarding applicants or employees with criminal record 
they should periodically be reconsidered in the light of their impact 
Government agencies should gather statistical information that will 
provide a rational ground for instituting, abandoning or modifying 
employment policies . 

3, Finding — Slightly ove" half of the agencies responding 
reported that they automatically refer all 30b applicants names to 
the FBI or the local police. Almost as many take fingerprints and 
have them checked by the FBI. 

Recommendation — These practices should be modified where 
necessary to comport with the Institute's recommendations given above 
Where fingerprinting is an integral part of the employment process, 
all applicants should be advised that the existence of a criminal 
record will not serve to automatically disqualify that person from 
consideration . 

4. Finding — A significant finding involved the use of juven- 
ile records by the police as a grounds for not hirinc, 

Recommen dation ~ Tt points up the need for the model use of 
the Model Use of Juvenile Records Act recommended in Chapter 2 which 
would prohibit the use of juvenile records by any government agency 
for purpose of job screening after the destruction of the record. 



FOOTNOTES 



1/ There was a slight discrepancy not amounting to more than 5 
or 6 cases — between the number of responses and the number 
of jurisdictions represented i^ the returns. This is a result 
of the fact that in a few cases two questionnaires were sent 
to the same jurisdiction and both were returned. The 162 and 
112 figures quoted are nvuhbers of responses. They overestimate 
by a matter of 2 or 3 cases each the actual number of juris- 
dictions- The figure for the states is exact. 

2/ A recent survey by the National Civil Service League had similar 
findings. In response to the question whether they would hire 
people with police records 13% of the responding cities, 15% 
of the counties, and 7% of the states reported "No** or had no 
response. Good Government 20-21 (Spring 1971) . 

3/ Id.. The following chart suggests that the various jurisdictions 
are less liberal in their hiring policy of persons with criminal 
records than chart 7 suggests. "Hiis survey showing who they 
would hire, cannot be compared in detail with chart 7 because 
the high percentage not hired because of unspecified groun«^s. 





Misdemeanor 




Felony 




Jurisdiction 


arrest 


conviction 


arrest 


conviction 


States 


87% 


87% 


80% 


76% 


Counties 


74% 


66% 


49% 


42% 


Citi9« 


75% 


72% 


49% 


45% 



4/ See Offenders As a Correctional Manpower Resource , Joint 
Commission on Correctional Manpower and Training (1968) • 

Sy^ A model field experiment of this sort was conducted by Richard 

Schwartz and Jerome Skolnick who studied the effects of criminal 

court records on the employment opportunities of unskilled workers. 

See /'TWO Studies of^Legal Stigma**, in The Other Side, Howard S. 
Becker, ea., pp. 103-177 (1964). 
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Chapter 7 

Site Visits at Six Selected Jurisdictions 

The Project Staff selected six jurisdictions for site visits 
to investigate public emplo^Tiont hiring procedures. The six included 
three cities, one county, one metro area (formerly Nashville and 
Davidson County) , and one state; Nashville-Davidson, Tennessee; 
Hennepin County (Minneapolis;, Minnesota; The State of Michigan; 
Newark, New Jersey; Phoenix, Atizona; and San Francisco, California^ 

Comparison of the S ix Sit e Visit jurisdictions — 
Demographic Cuaracteristics ** 

The six jurisdictions chosen for site visits were picked purpose- 
fully but they are not intended to be a representative sanple of all 
governmental jurisdictions. Geographically, the study sites represent 
all areas of the United Stages except the Northwest. 

Population 

Three of the governmental units studied service approximately the 

same size populations. Nashville-Davidson Metropolitan area, the City 

1/ 

of Phoenix and the City of Newark each had roughly 400,000 people. 

♦ See Appendix A Methodology , for the rationale of the site visits 
and a description of how these sit^s i^re chosen. 

** Sea Appendix H for the demographic characteristics. 
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* 



Tho City of San Francisco and Hennepin County also serviced approxi- 
.lately the same size population. 800.000. Aa State of Michigan had 
d population of approximately 8 million. In the decade from 1950 to 
1960 Phoenix experienced an incredible 311% population increase while 
the populations of Newark and San Prancisoo decreased by 8% and 4% 
respectively. The rate of change in the sisa of the popula.tions for 
the State of Michigan. Hennepin County, and Mashville-Davidaon 
Metropolitan area for the period were virtually identical. Each 
experienced approximately a 24% increase. 

Racial Composition 

The sites differed widely on the proportion of non-whites in 
their populations with a high of 34.4% in Newark to a low of 1.4% 
in Hennepin County. Nashville-Davidson and San Francisco had roughly 
the same proportion of non-whites. 19%. Phoanix had 6% while Michigan 

had 9%. 

Crime Rates 

San Francisco stood alone with the higlaeat rate of 4666.3 per 
100.000 population. Hannapin county had tlva lowest rata (3137.7) for 
a quasi-comparabla governmental unit—that is. excluding the state of 



* San Francisco is legally both a city lutd a county (sae further 
discussion balow) . But. for our puzp>sa8« it will ba regarded 
as a city. 



1G5 

Michigan with its conparativeiv low rata of 2697.8, Nashville- 
Davidson, Phoanix ana Newark hj^o roughly similar rates at 3324.7; 

y 

3471,6 and 3520.0 respective t.y. 

Education and Income Level s 

Hennepin County naci uiit:: r. *gWe3t median number of schoc 1 y-iars 
attained (12 .2) and ti e niqhesl. Tnedian inoone ($6954). Sai Fracicisco 
had the second highest inadian Svj:' - ol years (12.0) and niediun income 

($6717). Newaxk and Nastivilio i^ridson were lomst of the six along 
both dimensions, Newark hsa 'j, . r^edian sdiool years and a median 
income of $5454. hafrra^iile-'Ai /> -^r> nad 10.3 median sdiool years but 
a median incooie of only ^4332, Mx':higan had a higher median income 

($6256) than Phoenix ($6x17) buc a lower median number of school 
years (10.8 as compared to 11«8 £or Phoenix). 

unemployment 

Hennepin County %/aB again among the most ''advantaged" of the 
jurisdictions witn ics r«^te of only 3.6%. 

However, the oUier leadiuj jurisdiction was Nashville-Davidson 
with an unen^loyment rate of only 3.5%. Newark maintained its 
position as last of tho 6j:c with its high rate of 8.2 Michigan, 
San Francisco and Phoenix ex^ian^ad places in the rankings with the 
respective rates of 6«M, 6.1%, ^nd 4.5%. 
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Sununary 

Hennepin County represents the low-minority, prosperous, 
successful, economically sacurc, relatively criiae-£rt3e conKunity. 
At the udier end of the continuum is the City of Newark which is 
sutferinq crom all the evils of a decaying city — high crime rate, 
hiqh unemployment, and a flight of the %Aite, educated, higher-income 
cxKizens to the suburbs. The other jurisdictions fall soaewhere 
between these two extremes but represent unique combinations of 
various features. For instance Nashville-Davidson County has a high 
cofKontration of non-White and a comparatively low level of educational 
ind tinancial attainment; yet* it also has cQBt>aratively low rates of 
crime and unen^loyment. On the other hand, i4iile San Francisco has 
hiqli levels of financial and educational attainment, it also has a 
hi.\ti crime rate and a high unemployment rata. Phoenix might be 
thought of as representing a kind of mid*point along all of these 
dimensions. 

With all the problems of that city, Newark has the largest 
government eiif>loyees-to-citizen ratio of all six jurisdictions with 
a rate of 34.5 government employees to 1,000 population. The smallest 
<^v/3rnment-citizen ratio is in Phoenix, with the very low rate of 9«4« 
The other four jurisdictions have roughly the same rates, approximately 
24.0 per 1,000 population. 
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Growth in Numb e. of I'.mploveas 



3/ 



After a dec! ^ .^e d-. -.r- .,,^.^p ^^^^^^ governments have 

each year, without e...-.-j'. .. ■ , ^.r, ... ,0 their payrolls. From employee 
levels of 973.000 :>.-...-., .-.n i.B^3,OuO (local) in 1951. these 
governments have i- -..rfta s^.u .-.y^clia to 2.614.000 (state) and 

7,102,000 (loca3./ it-6Q c c are sxprtctod to reach 3.205,000 (state) 
and 6.195, 000 (io- j i- i 7' 

The rate ot 9 ov.:.. ...1,. i .n...d(-sixties. At the highest 

point, 1568, the i,.rr'..-.H v.: aU functions state and locU. 

specifically 13.4% a-np.^^v'nent and 12.1% for other 

functions. Fio,r, < ^ ... ,n -..r.^^t. ..nrrocse in government was at 
the state level whjch w i,ccai government was larger in 1966 

by 75%. 

Educational neecie na/p ?ciiiiuiat£!d much of the growth, but other 
employment functions hav-. oaon mushrooming during 1966-75. The growth 
rates of local govf rnii-e-it during 1960-66 were 29.7%; the pxadicted 
1966-75 rate is 48.0%. s ate govarnraent grow 26.8% during 1960-66j 
the predicted rata duzmq is '+1,4%. 

State governmentc ^ra exi>ectea -o increaBe employee numbers more 
than local government.? . K- -v.l-nre of such a trend was the 
surpassing in 196/ by state e^roloymenr. of municipal employment. The 
states became the third larcjest government «ployer, after the federal 
government and school distri,-,.a. 
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Functions 

The functions \4iich have tended to increase their proportion of 
aovernipents' manpcwer needs have been: On the state level — education, 
I^Lice protection, corrections and public welfare; on the city level — 
education, general control, housing, services, public i#alfare, 
libr^rios, parks and air transportation. 

Functions which have been accounting for a lessening share of 
^jo^'^ecnment employees include on the three levels — highways, health and 
ho '.>itals, natural resources and water transportation* 

t^ olice Protection 

Employment for police protection increased in 1957-67 on state 
a!Sii .jounty levels, accounting for 2.2% of the state's workers in 1957 
lo 4.2% in 1967, and 5.7ri of the counties' wo: kers in 1957 to 6.4% m 
l'^r>7. The percentage of municipal employees mmyLoyed for police 
] iotection declined over the ten-year period from 15*3% to 14.0% of 
'AC- total. In 1968 and 1969, the situation' has been reversed. All 
levels ol government reported rises in 1969 and the signs are that 
tho xncreaj^t 9 will continue into the near future. 

Services — Fire, Sanitation^ Sewage^ UtilitlM 

Services have grown from comprising ie.2% of city employees in 
1968. The county's service functions have grown from 1.4% of county 

employees in 1957 to 1.8% in 1969. 
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Public Welfare 

Public Welfare has accounted for an increasing percentagf* of 
state, city and county en^loyment throughout the 1957-69 period. The 
public welfare function has increased its percentage of state en5)loy- 
ment from 3.5* in 1957 4.0 in 1969. In the cities the proportion 
has increased from 1.4% in 1957 to 1.9 in 1969, and in the counties 
from 7.3 in 1957 tc 9.1* in 1969. 

Summary 

Public Welfare, services and education appear to be the greatest 
expanding employer functions of state, city and county governments. 
In 1969 the largest percentages of goveminent employees were found in: 
state— education 34.2%, health and hospitals 21,5%, and roads 13.4%, 
cities — services 26.1%, education 19.3%, police protection 15.1%, 
health and hospitals 7.2% and general control 6.2%; counties — education 
22.4%, health and hospitals 20.3%, high%#ays 11%, general control 10.3% 
public welfare 9.1% and police protection 6.7%. 

Specific Jurisdictions 

Michigan increased its enployment from 52,805 in 1957 to 80,218 
in 1967. 

San Francisco swelled from 14,782 (1957) city employees to 19,962 
in 1969* 

Phoenix grew from 1,947 city mployees in 1957 to 5,479 in 1969- 



Newark'^ city employment grow from 10,535 in 1957 to 14,913 in 

1 969. 

Nashvill e-Davidson is more difficult to compare because of its 
change to a metro city government between 1962-67 and the change in 
census classification from a county to a municipality. Davidson 
grew in its total employee number from 2,748 in 1957 to 13,952 in 
1967. 

Hennepin grew in total county employment from 1,711 to 3,677 
during 1957-67. 

Civil Service Systems 

Cunu ni ssions 

While the civil service was designed to eliminate the use of 
public employment as a source of patronage, the commissions in the 
cix jurisdictions are generally appointed by the chief executive of 
the jurisdiction for a certain term. The mayor of San Fransico names 
three part-time unpaid commissioners for four years and they may be 
renamed. The mayor of Nashville-Davidson appoints a five-man com- 
mission subject to the metro council *s confirmation. The commission 
must include a lawyer^ representatives of business and labor, and 
none may be public officials or hold political party positions. 

The Michigan Constitution seeks to llsiit the governor's dis- 
cretion in his appointments by providing thac the commission of four 
mcirJsers shall not have more than twc froo the same political party. 
These four men are appointed for eight years and are unsalaried* 
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New Jcisoy's five-man part-time pvAiU coiijniaei m is aiso appointe*.! by 
the governor with the advise and consent of the state senate. Tlie 
governor also chooses the president of the commission who appoints 
the chief executive officer of the commission. 

The duties of the commissions are fairly uniform. Generally 
their responsibilities include defining the policy of the service 
and Its implementation through job specifications, tests, rules and 
regulations of the service, establishment of salaries, classifying 
and reclassifying jobs, and instituting legal proceedings for violations 
of civil service provisions. The commissions generally have the 
responsibility to review act^v-ins of their staff and department heads 
on appeals from rejections, dismissal and suspension from employment. 

The powers granted the commissions are generally broad. The 
day-to-day operation is in the hands of the civil service staff. 
Where commissioners are part-time officials the real policy making 
may be in the hands of the civil service administrator and his staff 
(who do the actual examing and hiring) . 

The locus of authority is thus in the chief administrator — m 
San Francisco the general manager; in New Jersey the chief examiner 
and secretary* 
The Hiring Process 

Apart from the policy of the civil aarvice concerning persons 
with records the ex-offender or person with an arrest record may be 



112 



deterred, di j5Couraged and discriminated against by the actual civil 
'lervice p rocess itself. The time involved in applying for a job, 
r.he physical set-up of the procedure, the entry level job requirements, 
TOb requirements, job announcements, and the exams, all serve to cause 
self -screening by the applicant with a record. 

Where an applicant is just out of prison, the need for a job may 
be immediate. Hie civil service process, if at all characterizable, 
generally is slow. Application periods of several months are not 
uncommon. In San Francisco the applicant is told that his test grading 
period may be more than four weeks, this written exam is only one 
step of the whole application process. 

Newark's police department check of all applicants for unskilled 
positions in itself takes two to three woeks. The decision process 
may take only a few days or a few weeks depending on the need for 
ompioyees; however, there are occasionally delays in decisions of 
several months. 

Hennepin's selection process may involve some delays for the 
average applicant: in the case of an applicant with a record tha delay 
is certain. For instance, an applicant for a position with the city 
hospital is substantially delayed vAiere the candidate has a record 
which necessitates a check with correction and police officials. 

A parole officer in Lansing, Michigan pinpointed the delay 
between announcement of the exam and appointMnt as the primary 
problem for the applicant with a record. He attributed the delay 
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to special investigations of the individuals with criminal records 

which extend an already lengthy application period. 

Job Announcements 

The ex-offender may not even know of the civil service joh 

openings and opportunities, or may be deterred from applying if he 

did. rhe most immediate, and most easily corrected, problem is that 

of the terminology utilized on announcements. It is not unconunon 

for ty.om to be written at a level of verbal complexity higher than 
4/ 

the )Ob demands. For example, one jurisdiction's announcement for 
Neighborhood Aide, a position similar to being a mother's helper, 
used the word "siblings" in its description of duties as well as 
phraseology which might be beyond the level of potential applicants. 
All jurisdictions were guilty of this at times. Other problems arose 
in connection with the manner in which announcements were brought to 
the public's attention, and the jurisdictions varied in the scope of 
their dissemination. 

A formal procedure is followed in Hennepin. When a vacancy occurs 
the department notifies the civil service which in turn disseminates 
30b announcements to various department bulletin boards and to pilot 
city centers, as well as to certain agencies and publications. 
Announcements are not, however, sent to all social agencies. The 
decision is based on considerations of the theoretical overlaps with 
the pilot centers. But neither an organized group of ex-offenders or 
an Indian organization ever received sued) announcements. 
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Announcements are posted in a number o£ places in Michigan's 
civil service, all inadvertently designed to avoid reaching indi- 
viduals with a record. Announcements a^rc jv^sted in state police units, 
Michigan's security employee commission, libraries, placement ^t.^ 
'guidance counselors, special agencies and political coiwnittees. Only 
occasionally, when there is a special need, does the civil service 
publish in the newspapers or on TV or radio. 

San Francisco publishes its job announcements in places similar 
to Michigan's and additionally publishes announcements m the newti- 
papor. Michigan and San Francisco share also in a division of 
opin.on as to the desirability of publicity oonceming the hiring 
of ox-offenders and the policy about hiring ex*of fenders, the issue 
was defined in San Francisco as whether the publicity to educate the 
public and primarily to acquaint persons vith records with the civil 
service's liberal policy would be outweighed by the strong public 
backlash. 

One state director of personnel fait that the wisest policy is 
to avoid all publicity, both good and bad. Conversely, another 
personnel director for a department of social services suggested 
that success stories would help solve the problems of hiring persons 
with records and would serve to educate employers and the public. 
Neither appeared to consider the primary problem of notice of opportunity 
to those with records ytho generally believe they have no chance to 
obtain public ^^ployaant. 
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One result is a general unawareness of liberal civil service 
hiring policies on the part of certain agencies which advise persons 
about employment. The director of Goodwill Industries did not send 
people to the civil service in San Francisco to seek employment 
because the **people %#eren*t bondable.** This statement would have 
been correct 10 years ago but today the state has a blanket bond which 
covers any employee. 

Nashville-Davidson restricts its recruitment efforts to colleges 
and U'^iiversities and vocat,ional high schools. Notices of ^obs are 
also sent to the local employment security office. Job announcements 
may carry subtle discouragements. Under the heading of Notes on the 
San Francisco job announcements, the prospective applicant is warned 
that a history of employment with frequent and unexplained changes 
of employers may be the basis of rejection of the application. 

A number of announcements specify that certain licenses including 
a drivers license must be had or at least must be obtainable. Under 
California law a person who has committed any act involving dis- 
honesty, fraud or deceit, or who has been found guilty of or convicted 
of a felony or crime involving moral turpitude may be denied a license. 
the license requirement is not limited to driving occupations. It is 
required, for example, of public health nurses, policemen, steam 
fitters, and supervisory probation officers. 

A number of announcements specify that one of the examinations 
a candidate must pass is an appraisal of a person's personal history 
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and personal traits. An applicant with a record may tend to shy 

away from this kind of personal probing. 

Job Qualifications 

Even when the person with a record does see a job announcement, 

which usually includes a summary of its duties and the educational 

and experience requirements, he may still be deterred from applying. 

The required educational and experience requirements are too high for 

most ex-offenders to meet» It has been found to be the case that too 

many local and state governments are setting requirements levels far 

5/ 

higher than is necessary for the job. While some screening pro- 
cedure may be necessary, if only to process numerous applicants 
responding to a single vacancy, an arbitrary educational requirement 
is not necessarily related to potential "job success." Testing 
experts recommend that flexible passing points need be established, 
or that an applicant's score need be interpreted in relation to the 
applicant and also the job position as opposed to establishing 

y 

a fixed "passing" point. It has been pointed out that reliance 
by screening agencies solely upon the application will often %A>rk 
to the disservice of the applicant who may be unskilled in seeking 

y 

employment, thus it has been recommended that civil service interviews 
should be required whereby the interviewer would go over the appli- 
cation form with each applicant in order to help develop a full picture 

8/ 

of the applicant's potential. 
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In Hennepin County, for example, the minimal educational require- 
ment for most jobs is a high school diploma. A highway maintenance 
man, whose duties basically involve manual labor such as spreading 
asphalt, digging trenches, and laying pipe, must have the equivalent 
of a high school degree plus six months* experience. This requirement, 
which appears unduly high, would work to the detriment of most ex- 
offenders in Minnesota. The median grade level of the states adults 
admitted to parole during fiscal year 1968-69 was 9. 9, Nearly 60% of 
the state's paroled youths and 70% of the state's paroled adults would 
have been unable to meet the county's basic educational requirement 
fcr highway maintenance. While comparative data was unobtainable from 

the other on-site jurisdictions, practices there are not likely to be 

9/ 

Significantly different. 

Experience requirements present special obstacles to an ex- 
offender when the time element of the experience is important. A 
number of San Francisco's civil service jobs require a period of 
apprenticeship or journeyman years that might in and of themselves 
eliminate a number of offenders. For example, in the electrician trade 
all classes require completion of a recognized apprenticeship in an 
applicable field plus, for an electrician^ three years of first class 
paid experience in the building ti^dee industry, rwo years of which 
must have been in electrical construction experiea . in the building 
trades industry. This time requirement alone might eliminate the 
average young offender who has served a sentence. But the precise 
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training requirement may mitigate against certain *ocio-ecx>nomic 
groups from which the average offender comas. 
Special Problems of Prisoners 

Once the application is made other problems arise for the indi* 
vidual with a record. In Nashville-Davidson, an applicant is fraciuently 
sent to the police deparunent for fingerprinting. Few ex-offenders, 
when made aware of this probing into their background, will persist 
in the Long drawn-out application process. 

Hennepin County receives one to two applications a month from 
incarcerated individuals. While their applications are accepted, the 
convicts generally are not able to finish the application process. 
They are not released for an interview or for testing. 

fhe director of San Francisco's county work-release programs 
pointed to the same problem for the imprisoned applicant, suggesting 
that the need for special court oi^ders to obtain release of the 
convict was too cumbersome to be practical. 
Attempts to Ease Rigid Requirements 

Some jurisdictions make efforts to alleviate biases built into 
written examinations. San Francisco's charter specifically provides 
that examinations given laborers shall relate' only to physical quali- 
fications and experience. Further, the coMission may in its 
discretion rate the applicant for positions for mechanical trade and 
occupations totally on experience and physical qualifications. 
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In Hennepin those not required to take exauns were those apply- 
ing for highly technical and professional positions. Nashville- 
Davidson conducts only an oral examination of applicants for jobs 
not requiring high school education. Michigan, like the other 
jurisdictions, may give a written, oral, educational and experience 
and/or a performance exaun* The stat^ does, however, use reduced 
passing points in some of its excuninations as an attempt to provide 
a sufficient number of screened applicants for state 30b vacancies. 

Oral exams and examination of an applicant's personal his- 
tory .ind traits are tests most open to criticism. Agencxes trying 
to place individuals with records in the civil service in San Fran- 
cisco suggested that these result in subjective evaluations and are the 
primary tools to weed out people with records. 

Hennepin County objectified its oral interview process somewhat 
by providing for tape recordings of the session to be kept on file 
which may be used for appeals. The interviewers use an oral appraisal 
rating form v^ich provides a score of from 6 to 10 (in increasing 
value) for each of the following traitss personal characteristics; 
judgment! training; training experience; presentation of ideas; atti- 
tudes toward position. There is also a final rating for overall 
e'^aluation. The process, however, primarily relies on a subjective 
evaluation. 

A rejected applicant may have recourse. In San Francisco the 
candidate is notified of his right of appeal to the civil service 
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commission in his letter of rejection. A lees formal procedure is 
followed in Newark. An applicant who challenges a decision will be 
seen by the assistant personnel director* 

If a person with a record does apply and is rejected there is 
very little chance that he will appeal. The rejection confirms %#hat 
he previously suspected, that the system is just stacked against him. 
Moreover^ the time and trauma involved may dissuade him.. There are 
xn fact few appeals* 

In Michigan the system of provisional appointment completely 
bypasses the civil service mechanics of announcement^ examination, 
screening and registering. The individual hiring authority may einploy 
the individual it wants so long as the person is capable of qualifying 
under civil service examination procedures one year later* 

A limited tenure system in san Francisco^ ^ile still a part of 
the centralized civil service structure, is less stringent in its 
requirements for appointment* Employees under the system are normally 
given temporary appointment and have no civil service status; therefore 
the job theoretically lasts only so long as no civil service enployee 
is available* This system accrues to the advantage of minority gruups, 

including those with a record, and (1) the appointmentc are not made 
on a competitive basis and (2) tlie applicant generally is not fiager- 
printed* Moreover the limi&ed tenure means quicker processing. 

Newark's regular public hiring is characterized in part, in the 
lesser skilled positions, by the informality of these alternative 
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system*. For example, recruiting by the Rousing Authority of rnskilled 
labor is done by word of mouth or through local 305 of the building 
services enployees union. The officers of the local union "... 
check their menibers %irho remenber people who need jobs and who look 
reliable.** Screening is informal and until the new employee renches 
a semi-skilled level he does not have to pass a civil service exami- 
nation. Given the Newark Housing Authority's promotion policy from 
unskilled to semiskilled, combined with its informal on-the-job 
training, many rea<di this level. 

The informal nature of these systems cuts both ways, withou:; 
standards the system maybe more vulnerable to nepotism, favoritism 
and politics. Furthermore, although the limited tenure system allows 
people with records to get into government employment, the insecurity, 
generally low level, and restricted potential of these positions is 
generally not a good long*range solution for these employees. 

The Six Jurisdictions 

The tiix jurisdictions selected for site visits varied in demographic 
characteristics, nuiDber of employees and civil service structure as 
discussed supra . Hie remainder of this chapter summarizes the varianc. s 
among the six in statutes and ordinancee relevant to public employment 
of persons with criminal records and in the extent of disclosure of an 
applicant's record required by the jurisdiction's application for public 
employment. 

It further sumwarizes the actual public employment practices of 
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each jurisdiction as they relate to individuals with records. Based 
on study team observation, it demonstrates that inter-jurisdictional 
variances in such practices are as great as those relating to demography « 
civil service structure, states and ordinances, and application forms. 
1> Nashville^Davidson, Tennessee 

A. Relevant statues and ordinances 

Although there does not appear to be a state statute regulating 

disclosure of adult criminal records, a metropolitan ordinance provides 

10/ 

the police department with authority to release such data to employers. 
In addition, a local ordinance requires certain ex-offenders to register 
with the Chief of Police within 48 hours after arrival in the juris- 
diction, at whidi time the individual may be photographed and finger- 

11/ 

printed. 

A state statute does limit the disclosure of records of juvenile 
proceedings! 

inspection of records limited. — The records and information 
obtained in all cases of children shall not be available to 
public inspection. All legal records and documents such as 
petitions, cosqpiaints, sunsons, subpoenas, motions, pleadings, 
transcript of testimony, orders and decrees of the court and 
other legal papsrs in any case shall be open to inspection by 
the parents, guardian, parties having m legitimate interest 
in the case, or their attorneys or by any institution or agency 
to which the ^ild may have been committed under this diapter. 
All information of a social nature such as reports to aid the 
court in making the disposition of the diild may be made avail- 
able, in the discretion of the courts Cor examination by any 
person, agency or institution. Sudi person, agency or insti-- 
tution may make or receive copies of auch information, but it 
shall be unlawful for sudi person^ agency or institution to 
use such information for any purpose other than that for %4iich 
the court permitted it to be copied and released.l^ 
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The state's version of the typical statutory differentiation 

between (adult) criminal and juvenile proceedings reads as follows: 

Sxenption from laws applicable to infamous crimes o 
'-Children found to be delinquent shall be exempt 
from the operation of laws applicable to infamous 
crimes, and such children shall not be rendered 
infamous ^^^t/^^ judgment of the court in which they 
are tried.^--^ 

3. Bxtent of disclosure of record required by application form 
Every applicant for public enployment in Davidson County must 
complete a Metropolitan Civil Service Connission application form* 
The form requires disclosure of and full explanation for all arrests, 
including those related to "traffic and any minor offenses*" No 
distinction is made between adult and juvenile incidents. 
C. Actual procedures in the jurisdiction 

Upon completing the Civil Service Commission application, the 
job-seeker is given a fingerprint card which he must present to the 
police department. The police may at this point conduct a community 
background ihvestigation of the applicant. The card is later returned 
to the Civil Service Commission with the applicant's arrest record and 
the result of any background investigation. 

Applicants who do not admit a criminal record, but are found to 
have one, are avatomatically dropped from consideration. Individuals 
with records are not hired for positions %4iich require bonding. 
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All arrest and conviction data are placed in the applicant's 
personnel file, to vAiich all department heeds have access. If the 
applicant has an arrest record, the prospective hiring agency sends 
his photo to the police and the F.B.I, (in the latter case, accompanied 
by a fingerprint card). Where applicable, the applicant's probation 
or parole officer is likewise contacted. 

Both juvenile and criminal records appear to circulate freely. 
A member of the survey team obtained the records of two ex-offenders 

14/ 

from the Police Records Division without presenting any identification. 
Juvenile records are routinely released to the military, government 
employers, and the police. Private employers may easily obtain the 

11/ 

equivalent of a "rap sheet" listing an applicant's juvenile offenses. 
Additionally, adjudicated juveniles are advised upon release to disclose 
their juvenile involvements in completing job applications. In light 
of the ostensibly tight restrictions on disclosure of juvenile records 
by state statute (cited supra) , these practices are rather surprising. 
2 , Hennepin County (Minneapolis) . Minnesota 
A. Relevant Statutes and Ordinances 

A Minnesota statute requires that all officers and agencies of the 
state and its political subdivisions keep all records necessary for full 
knowledge of their official activities. It further directs every 
custodian of such records to make them easily accessible for convenient 
use and, except as otherwise e)q>ressly provided by law, to "permit all 

public records in his custody to be inspected ... at reasonable times 

17/ 

and under his supervision 
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there is a further statutory provision which provides that". . . 

none of the records of the juvenile court, including legal records, 

shall be open to public inspection or their contents disclosed except 

18/ 

by order of the court. Police are likewise required to maintain 

separate records of arrest for persons under 18, which records are not 

19/ 

open to public inspection in the absence of court order. 

An adult first offender in Minnesota may petition the Board of 

Pardon for a "pardon extraordinary," which, if granted, will operate 

20/ 

to restore his civil rights and nullify his convection. Such peti- 

l:ions are infrequent and are generally granted only in cases involving 

21/ 

-!> long periods of subsequent lawful conduct. 

If a minor is conunitted to the care of the Youth Conservation 

Conunission and is discharged before the expiration of his maximum terra 

or is placed on probation, he may seek a court order nullifying his 
22/ 

-adjudication. 

t .te statutes further provide that juvenile proceedings are not 

23/ 

criminal in nature and do not result in criminal conviction. 

B . Extent of disclosure of record recmired by application form 
The application tor county employment requires disclosure of 

"full particulars" of all arrests for other than minor traffic violations. 
Thus no distinction is made between arrest and conviction or between 
adult criminal and juvenile incidents, 

C. Actual procedures in the jurisdiction 

If a job applicant discloses that he has been arrested, the County 
Personnel Department requests a copy of the individual's record from the 
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^ocal police. A record check with local authorities i«i routinely 
made of all applicants ior law enforcement, hospital attendant, and 
government vehicle driver positions. In addition, all law enforcement 
"applicants are subjected to an FBI check. A check is sometimes made 

f there is a reason to believe that an individual has made a deliberate 
TT)is statement in his application. 

Individuals who are determined to have made such misstataoients are 
generally rejected as bad risks. Individuals with arrest records are 
automatically barred from police positions* 

In all other situations, however, the weight assigned an applicant's 
record is within the discretion of the individual personnel represen- 
tative processing the application. Statements indicated that a record 
would not be of great significance unless it disclosed a series of 
incidents suggesting a pattern of unacceptable behavior; that factors 
other than the record itself — evidence of rehabilitation, passage 

of time since the applicant's last involvsMnt, and the applicant's 

24/ 

attitude were also considered* 

Few applicants with criminal records actually applied for employ- 
ment with the county* Interviews with ex-offenders and individuals 
helping them form a self-help group revealed that the comity was not 
thought of as a potential employer. 

An interview with the JUvenile Probation officers disclosed strict 
adherence to the state statute prohibiting disclosure of juvenile court 

25/ 

records in the absence of court order* 
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The State of Michigan 

A. Relevant atatutea 

Michigan statutory law provides that juvenile court records may 

26/ 

not be disclosed in the absence of court order. 

If an individual coimnits an offense prior to reaching 21 and 

does not commit any further offenses, he may, after five years, petition 

the court to set aside his adjudication or conviction. If the court 

determines thit his "circximstances and behavior" have been exemplary. 

It may grant such an order, after vAiich "the applicant, for purposes of 

27/ 

the law, shall be deemed not to have been previously convicted." 

Like most states, Michigan's code provides that a juvenile court 

28/ 

proceeding and adjudication are not criminal in nature. 

B. Extent of disclosure of record required by application form 
The criminal record inquiry in Michigan's employment application 

reads as follows: 

ARREST AMD CONVICTION RECORD . If you were ever fined, or 
jailed, or placed on probation, or received a suspended 
sentence, or paid court costs, or forfeited bond or 
collateral for violation of any law, give the full facts 
of the trouble. You may omit only minor traffic viola- 
tions. Other minor violations aust be listed. Drunk 
driving, . reckless driving, hit and run driving, ^nd re- 
vocation of drivers license are not minor traffic viola- 
tions and must be included. If you are in doubt as to 
whether a traffic violation not mentioned above is a 
major violation, list it on the a^lication. you will 
be fingerprinted and investigated before being hired. 

In evaluating arrest records consider the kind of 
offense, the number and recency of offenses, the penalty 
imposed, your age at the tine, and your prior and subse- 
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quent conduct and work record. If you have been in 
trouble, be sure you have given us a full explanation. 

The fact that you admit an arrest record does not neces- 
sarily mean that your examination will be rejected nor 
that you will be rejected nor that you will be barred 
from state employment. 

Be sure to tell us the full truth about yourself and your 
background. ... If a materially false answer is found 
after you are on the job, you will be dismissed. 

A close technical reading of the first sentence of the inquiry 
might yield instances in which an applicant might be justified in 
omitting an incident which resulted in arrest but not conviction* 
But the very heading of the inquiry and the two additional references 
to ''arrest" records suggest that the typical applicant would feel 
required to disclose arrests as well as convictions. 

The form does exclude minor traffic offenses « but includes juve* 
nils incidents by rs^ther definite implication. 

C. Actual procedures in the jurisdiction 

After the individual completes the application^ his fingerprints 
are forwarded to the FBI and the State Police for a record check. Certain 
types of convictions serve to bar individuals from certain positions. 
Former embezzlers are not hired for positions involving control of 
funds. Individuals convicted of sex offenses are not permitted to work 
with persons who are physically handicai^Mid^ Mentally retarded, or 
confined. And the Department of Natural Resources will not hire persons 
convicted of conservation crimes. Finally^ certain conviction records 
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disqualify applicants for lav enforcamnt and related positi.:>ns. * 

Bmployment prospects for ex-offenders vary considerably among 
departments. Bie Department of Social Services, for example is 
administered among Michigan's 85 counties. The State Director of 
Personnel reported that applicants with arrest records were not identi- 
fied; but one Supervisor reported that suoh applicants were identified 
by asterisks next to their names. Many large agencies are decentra- 
lized and hiring is done largely by supervisors who have no written 
guidelines for considering applicants with criminal records. 
4. Newark, New Jersey 

A. Relevant Statutes 

A New Jersey statute provides that juvenile court adjudications 

are not convictions, that an adjudicated juvenile is not considered 

a criminal, and that a juvenile's adjudication may not be used against 

him "in any future civil service examination, appointment or appli- 
29/ 

cation. " 

In 1967 a juvenile expungement statute was added the juvenile 
may petition for relief five years after the adjudication if he has no 
subsequent adjudications. Expungement is not available if the offense 
involved was treason, anarchy, any capital crime, kidnapping, perjury, 
carrying concealed or deadly vreapons, rape, seduction, arson, burglary. 



For example, applicants for prison guard are disqualified if 
they have been sentenced to confinement in jail or prison, 
convicted of a felony, or convicted of two misdemeanors or juve- 
nile offenses. 
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or robbery. If successful, the applicant is granted an order directing 
the clerk of the court to expunge from the records all evidence of 

30/ 

said adjudication!! Thm precise effect of euch an order is not clear. 

Expungement is also available to a liaiited class of adult ex- 
offenders in New Jersey, those with no subsequent convictions ten years 
after the conviction in question* As in the juvenile statute, this 
relief is expressly withheld from those involved in certain enumerated 
offenses and expungement is available only when the sentence was sus- 
pended or involved a fine of $1000 or less. Itie statute apparently 
contemplates the full restoration of all civil rights in the limited 
number of cases in which it is applicable* 

State law, controls Newark's hiring practices. An applicant may 

be rejected if he ''has been guilty of a crime or of infamous or notori* 

32/ 

ously disgraceful conduct." Ho%/ever, an ex~of fender may be hired if 

he "has achieved a degree of rehabilitation that indicates that his or 

her employment would not be incompatible with the welfare of society 

33/ 

and the aims and objectives to be accomplished by the agency. This 

provision was amended in 1970 to provide that in addition to the Chief 

Examiner and Secretary of the Civil Service Comission, the appointing 

agency must approve an a^qplicant as qualified for hiring under this 

provision. And whereas, the provision had been Inapplicable to those 

convicted of a high misdemeanor, the exception %#as removed by the 1970 
34/ 

amendment. 
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Separate statutes govern county and city police and fire depart- 
ment officials. Such positions are not open to anyone "convicted of 

any indictable offense or who has been convicted of any crime or offense 

35/ 

involving moral turpitude. In addition, any employee convicted of a 

36/ 

crime involving moral turpitude shall "forfeit his office." 

B* Extent of disclosure of record required by application form 
Hiring in Newark is governed by state regulations and agencies. 

Hius the application for the New Jersey Civil Service is used. It 

asks the individual if he has ever been arrested and for full details 

and disposition of any such instances,* 

C* Actual procedures in the jurisdiction 

Hiring procedures in the Newark Housing Authority were selected 
as an example. An examination of its practices disclosed a lack of 
uniformity in procedures.** 



The accompanying instructions state that a record does not pre- 
clude an applicant from being hired and that "[e]ach case is 
considered on its individual merits." 



The Authority receives its funds primarily from the federal 
government with possible supplements from the state. The City 
of Newark aids the Authority through services (i.e., paper, 
supplies, etc.) . As a result. While the Authority would appear 
to be an autonomous unit, it is governed under the same set of 
Civil Service statutes as the rest of the city government. In 
addition, the Governor of Mew Jersey appoints one c<»nmissioner 
and the Mayor of MeMrk appoints four coimnissioners, giving 
both the state and the city some control over the Authority, 
with the city having a major voice* The Authority employs 
1,307 persons, and with the exception of the Police Department, 
is the largest single agency in Nmark. 
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Of the Author! cy*s 1300 employees, more than half are unakllled 
laborers. It is estimated that a majority of the unskilled labor 
force have a crimiual record of some type. Host of these records are 
minor but some include felonies. 

Recruiting for the Authority is done informally through union 
officials. Screening is also informal, particularly with regard to 
ihe weight to be assigned to a criminal record. Union personnel have 
been informed by the Authority that it will not accept an applicant 
with a record of selling narcotics, the Authority wants to avoid 
bringing persons with such records in proximity to tenants. The 
Authority will« however, hire persons convicted of narcotics use. 
An effort is made to distinguish between oiarijuana and heroin, but 
police records are occasionally vague, referring only to ''narcotics." 

There is a tendency not to hire applicants with records dis* 
closing patterns such as breaking and entering, or assaults with 
deadly weapons. Such tendencies are not inflexible if an individual 
can demonstrate his rehabilitation. Itie Authority is frank to admit 
that they have no formal guidelines to evaluate an applicant's alleged 
rehabilitation. In some instances, a clean record of a few months is 
enough; in others, a few years may be required. In two recent cases, 
men with high misdeiManor records ymrm accepted by the Authority but 
rejected by the State Civil Service Comieaion. Ihe Authority had 
concluded that the men had been rehabilitated, and the Comission even- 
tually aoquiesced. 
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Unskillttd labor applications are not automatically routed to 
the Police Department for a record check, but the Authority's 
Personnel Department usually asks for a police check of applicants 
for higher level jobs* 
5. Phoenix « Arizona 

A. Relevant statutes and ordinances 

Although state statutory law is silent on the isfiue of disclosure 
of criminal records, a Phoenix ordinance permits release of arrest 
records. 

Arizona has no statute relating to expungement of criminal records 

and has repealed a statute providing for expungement of juvenile viola- 
12/ 

tions. 

The City of Phoenix operates under public employment personnel 

rules which were adopted pursuant tio public referendum. These rules 

require the filing of a job application which discloses the applicant's 
38/ 

arrest record. the City Civil Service Board is required to reject 

39/ 

any applicant who is "addicted to the uee of drugs or intoxicants" 

or who "has been guilty of a felony or a crime involving moral turpitude, 

40/ 

or infamous or disgraceful conduct. 

B. Extent of disclosure of record rtmired by application form 
The City Personnel Department's application asks for a full expla- 
nation of all arrests, specifically including juvenile incidents and 
specifically excluding minor traffic offenses. Item 14 asks "have you 
either as a juvenile or adult ever bein arrested or detained by any 
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police or military authority?". It allows the applicant to omit minor 
traffic violations but instructs « "In case of doubt answer yes. Explain 
fully the circumstances of ALL arrests and detentions in the space 
provided . . . ** There is no indication that an arrest is not a bar 
to city employment and no apparent concern for the confidentiality of 
juvenile records. In fact, by asking about arrests but not convictions, 
there is a blurring of the distinction between them. (The application 
form for Maricopa County employment, it should be added, is in this 
respect virtually the same, but the application for state employment 
closely follows State Personnel Commission rules in asking only about 
convictions for anything other than minor traffic violations) . 
C. Actual procedures in the jurisdiction 

All applicants "are processed throu^ the Phoenix Police Identi- 
fication Bureau and arrest infomation is released to thn City personnel 
41/ 

Department." 

The Phoenix Personnel Department reported that the city will employ 
applicants with criminal records with consideration given to (I) the 
nature of the criminal acts, (2) the frequency of these acts and (3) 
last conviction and its nature. The city claims flexibility in con- 
sidering all applicants except those accuMd of a felony or convicted 
of one, and reported ex-offenders in virtually all kinds of positions, 
including professional, administrativst and sttnagerial slots. 

At the same tiM, referral *«#as made to the mandatory disqualifica- 
tions in the city*s personnel rules cited supra . Presumably the 
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Department will not hire any convicted felons in view of the clear 
prohibition of city ordinance. It would also appear that the rules 
would disqualify misdemeanants "guilty • • . of a crijne involving 
moral turpitude# or infamous or disgraceful conduct." What is left 
to be flexible about is apparently those convicted of minor misde- 
meanors and those with arrest records who fill out an application 
form despite these questions asked on the job application form. 
6* San Francisco^ California 
A. Relevant statutes 

California statute authorizes the release of adult criminal 

records only to law enforcement agencies and certain prescribed offi- 
42/ 

cials. Documents relating to juvenile court proceedings may not be 

43/ 

disclosed to outside individuals in the absence of court order. 

The state code contains several provisions relating to expungement 

of adult records under certain conditions. A convicted misdemeanant 

may apply for expungemeDt and removal of all disabilities under certain 

circumstances. A similar provision exists for an individual who has 

fulfilled the conditions of his probation or has been discharged from 
44/ 

probation. 

A youth yAiO is honorably discharged by the staters youth authority 

may petition for renoval of any disabilities previously incurred pro- 

15/ 

viding he has not been committed to an adult detention facility. An 
automatic expungement applies to juveniles %Aio are honorably dismissed 
from a school institution on retained in such a school for the entire 
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46/ 

period of commitment. 

A juvenile court adjudication is expressly declared noncriminal. 

11/ 

Convicted felons are barred from police positions by statute. 

B. Extent of disclosure of record required by application form 
The San Francisco application form asks for all convictions 

within the past two years. Traffic violations under thirty dollars 
are specifically excluded, vAiile courts martial are specifically in- 
cluded. An applicant conceivably could refuse to disclose juvenile 
adjudications on the basis that they are distinguished from criminal 
convictions by statute, although many applicants vKDuld not be knowl- 
edgeable to make this distinction. 

Applicants for police, fire, probation, and court jobs are asked 
to disclose their entire records. 

C. Actual procedures in the jurisdiction 

The City is prohibited from hiring convicted felons as peace 
officers by state statute. In other instances, however, persons with 
criminal records are oonsldered on an individual basis. Attention is 
given to the nature of the job in question, the seriousness and nature 
of the applicant's criminal record, and the applicant's %A>rk record. 
If an applicant is on probation or parole, his application is considered 
by the Civil Service Commission itself, rather than by the staff. 

A printed policy statement, adopted due in great measure to efforts 
of the local Human Rights Coinission, unequivocally states that any 
applicant with a record will be considered on an individual basis and 
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not barred autoMtioally from public Mfployment. The statement 
further advisee that he need not disclose any record items which may 
have been sealed by court order and that he may appeal to the Com- 
mission if rejected. This statement was not being provided to job 
seekers prior to their completing the application form* 

Despite the statutory proscription of disclosure of juvenile 
records without court order« it appears that the juvenile court 
clerk's office and pirobation officers in fact exercise discretion in 
releasing su<A records to prospective eoployers without court order. 
A similar situation appears to exist wltAi respect to adult crirainal 
records. 

It %iras also reported that the general public's lack of awareness 
of the statutory differentiation between juvenile adjudication and 
criminal conviction* conpounded by inadequate notice of the availabil- 
ity of procedures for securing sealing* tended to make the state's 

49/ 

rather elaborate sealing statutes a virtual dead letter. 
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Findings and Raconwndations 

1_. Finding — All reports and projects indicate continued growth 
in the niuiiber of employees in state and local government. 

Recommend^ ^ion ~ As a growing job matlcet state and local 
governments must show that they are at least as willing as private 
industry to esqploy persons with criminal records. Government can no 
longer exhort private einployers to hire offenders without setting a 
proper example. Furthermore « government is charged with the responsi- 
bility of protecting the public from criminals and also responsible 
for rehabilitating criminals. Unless it takes positive action in 
training and employing ex-of fenders* it abnegates its responsibilities 
to tlie public. 

2, Finding — Ihe time involved in applying for a job« the physical 
set-up of the procedure* the entry level job require :ient8« and the 
examinations, all serve to screen out applicants with a rocord« some- 
times by a process of self-screening on the part of the applicant him- 
self. 

Recoromenda ti o/is — a. Several jurisdictions reported inordinate 
delays between subir^asion ^^t an application and a decision about the 
job. Most individuals released from prison need a job right away. 
Every effort should be made to shorten that time, particularly for 
offenders. 

b. In some jurisdictions the inmate of ar institution could not 
be tenqE>orarily released to take civil service examinations, nor vrould 
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civil sezrvice personnel achninister the exwDination at the institution. 
Jurisdictions should find a way to bring together civil service exam- 
ination . and inmates about to be released. Ttiis v^uld alleviate the 
delay previously mantloned. 

c. In some jurisdictions civil service requirements for the most 
menial jobs call for a high school diploma or its equivalent. Statis- 
tics indicate that many offenders do not have this level of education. 
This built-in requirement discriminates automatically against a large 
number of offenders. Civil Service agancies should re-exaunine require- 
ments for all jobs to determine if the educational requirement is 
realiscic and downgrade the requirements where feasible. VThere other- 
wise qualified offenders are applying for a job £ome flexibility should 
be built into the system. 

d. in some jurisdictions examinations and the way they are admin- 
istered acted to screen out some off^iiidera. Every effort should be made 
to make certain that the fact of a criminal record is not reflected in 
the way examinations are given and admlnlatered. 

3. Findin; — Announcements of examinations are frequently not made 
available to Inmates of penal systems. 

Recowaendation — An effort must be aiade to provide for the dis- 
tribution of job announcements within the penal system of the juris- 
diction involved. Ihie could include announcements in the media, posting 
of the announcement on b'llletin bairde and inclusion of the annovmcements 
in prison publications. 
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±. Finding — SoM jobs raquira a ftubttantial period of appren* 
ticeship, thus crMtixig a bar for many offenders in their efforts to 
obtaining such jobs. 

Recominenda tion — Prison programs should emphasize practices 
which meet union standards for apprenticeship, and unions should agree 
to accept qualified prison programs as meeting their apprenticeship 
requirements. 

5_. Finding — Access to juvenile records in some jurisdictions was 
permissible in instances apparently prohibited by state statute. 

Recomroenda tion — See model use of juvenile record statute in 
Chapter 2« 

_6. Finding — In some juvenile probation departments no effort was 
made to inform juveniles of their rights to have the records sealed 
and expunged. 

Recommenda tion — It should be standard policy in all juvenile 
probation departments for the court or a juvenile probation officer 
to make certain that juveniles are fully Informed of these rights. 
2* Finding — In a number of jurisdictions rules and regulations 
concerning the processing of job applicants with criminal records were 
not promulgated; In others they were prepared but not made available 
to the applicants prior to their .Tilling out the job application. 

Recommenda tion — Rules and regulations clearly delineating the 
status of individuals with criminal records and what they may expect 
by way of treatment should be prepared, publicized, and discussed so 
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that personnel r^preeentetlvee and job applicants are fully aware of 
policies and procedures* 
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FOOTNOTES 



UuS. Bureau of the Census, County and City Data Book# 1967 > 
Much of the statistical data on the following pages %#a8 
extracted from this publication. 

Uniform Crime Reports, 1968, 

Data in this section was obtained from the following U.S. Bureau 

of the Census publications and Tomorrow's Manpower Needs , 

U.S. Department of Labor Statistics, Bulletin 1606, Vols II, IV, 

1969. 

U.S. Bureau of the Census, Public Employment in 1969 , Government 
Printing Office, Washington, D.C. 1970. 

U.S. Bureau of the Census, Census of Governments 1962 , Vol III, 
Compendium of Public Employment, U.S. Government Printing Office, 
Washington, D.C . , 1963 . 

UvS. Bureau of the Census, Census of Governments 1967 , Vol III, 
No. 2, Cornpendium of Public Enploymant, U«S. Government Print- 
ing Office, Washington, D.C., 1967. 

U.Sw Bureau of the Census, Census of Governments 1968 , Public 
Employment in 1968, U.S. Government Printing Office, Washing* 
ton, D.C. 

U.S. Bureau of the Census, Census of Governments 1967 ^ Vol II, 
No. 2, Summary of Public Employment, U.S. Government Printing 
Office, Washington, D.C, 1968. 

"Guidelines on Recruitment and Selection Methods for Support 
Classes in Human Services," Dept. of H.B.W., Office of State 
Merit Systems, Aug. 1966. 

Interviews with Dr. Kenneth Millard, Chief, Division of 
Examinations and Research, and Albert Aronson, Director, Office 
of State Merit Systems, Department of Health, Education, and 
Welfare, July/August, 1970. 

Telephone discussion with Dr. Muriel Abbott, Director of the 
Testing Department for Harcourt, Brace & World, inc., August 
26, 1970; see also "Recoimnanded Practice in Setting Passing 
Scores on PPA Tests, " bulletin enclosure (undated) in letter 
from Public Personnel Association of Chicago, August 24, 1970. 
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FOOTNOTES (oont*d) 



A Minneapolis, Minnesota, project involving parolees found that 
they are too often a product of extremely disadvantaged con* 
ditions %Aio is often unabAe to discern his own employment 
capabilities and training. The Rehabilitation of Parolees ^ 
Minneapolis Rehabilitation Center (1968) . 

Interview with Dr. Kenneth Millard, Chief, Division of Exami- 
nations and Research, Office of State Merit Systems, U.S. 
Department of July/August, 1970. 

See Case Studies in Public Jobs for the Disadvantaged , Reference 
File No. 9, National Civil Service League, p. 19 (July 1970) . 

Aside from the discriminatory nature of many selection procedures, 
certain examination processes for entry-level and low-level 
positions in civil service are clearly over-rigorous for the 
actual job to be performed and often do not test the applicant 
for the specific skills needed for the job. The examinations 
"screen out** those suited to the position, and "screen in" those 
over-qualified — the latter tending to ineffectiveness on the job. 

See also Public Bmplovroent and the Disadvantaged . Reference File 
No. 10, National Civil Service League, p. 2 (Sept. 1970) 

A switch in enqphasis from educational inputs to outputs — 
what one can do on the job — is needed. Performance and 
potential should be the guide. This outlook would change 
the einphasis on credentials which bars people from jobs 
today. People would be hired on the basis of what they 
can do rather than on what kinds of education they have 
or have not had. 

other studies have made findings that the offender group is fre- 
quently low in educational attainment. The President ?^s Commission 
on Crime in the District of Columbia found that only 14% of the 
adult offenders had ooopleted high school. Report of Presidents 
Commission 127 (1966) « The Presidents Commission on Law Enforce- 
ment and Administration of Justice found offenders to be dis- 
advantages in many ways — ''likely to be a member of the lowest 
social and economic groups in the country, poorly educated and 
perhaps unemployed^ unmarried, reared in a broken home, and to 
have a prior criminal record." The Challenge of Crime in a Free 
Society 44 (1967) . 
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FOOTNOTES (cont'd) 



13/ Nashville Coda §2-1-63 authorizes persons **of any office or 
department of • • • the Metro governnant* to make records 
available to the public. The police department regularly 
disseminates arrest records. Intervieiv with police official. 

11/ Nashville Code §24*2-6. 

12/ Tenn. Code §37-245. 

13/ Tenn. Code §37-267. 

14/ Interviews with police officials indicated that records checks 
for employers may also include a record inquiry to the F.B.I., 
a practice the F.B.I, has reported as being expressly unautho- 
rized under their instructions that F.B.I, information is to be 
used for official purposes only. 

15/ Interview with Probation Officers. 

16/ Minn. Stat. Ann. §15.17. 

17/ Id. Opinions of the state Attorney General have declared that 
registers of persons in a jail are not public records and that 
criminal records over which the state Criminal Identification 
Division of the Bureau of Criminal Apprahension has jurisdic- 
tion are generally not to be made available to persons other 
than law enforcement officials. 

18/ Minn. Stat. Ann. §260.161. 

19/ Id. A recent opinion of the state Attornay General explicitly 
includes the military and similar governsMntal agencies within 
the statutory prohibition. 

20/ Minn. Stat. Ann. §638.02(2) (Supp. 1965). 7!he Statute speci- 
fically provides that the recipient of a pardon extraordinary 
need never disclose the oonviction again except in subsequent 
judicial proceedings. But cf . Minn. Stat. Ann. §609.165 
(individuals automatically restored to all civil rights on 
discharge from prison except under certain very limited cir- 
cumstances) . 

'>\/ In 1968, e.q .^ 18 of 29 such petitions were granted, %fhile« in 
1969, 12 of 18 were granted. Pull "pardons" are even more 
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FymiOVZS (cont'd) 



uncommon, being reserved for cases in vAich it is determined 
that innocent persons have been convicted. 

22/ Minn. Stat. Ann. §242.31 (Supp. 1965). Such an order sets aside 
the adjudication and prevents it from being used in subsequent 
proceedings against the offender unless ^'otherwise admissible." 

23/ Minno Stat. Ann. §§242*12, 260.11 (Stqpp. 1965). 

24/ Interviews with Department of Personnel representatives a There 
were no written policy directives to the individual personnel 
representatives concerning applicants with criminal records. 
Such representatives could thus screen out applicants solely on 
the basis of their prior criminal records. Interviews indicated 
that this was sometimes done, and that such screening out was 
done on an individual basis. 

25/ Interview Hennepin County Juvenile Probation officials who stated 
that more could be done to inform juveniles of the statutory 
right to seek nullification of adjudication under certain cir- 
cumstances. 

26/ Midi. Stat. Ann. §27.3178 (598.28) (1962). 

27/ Mich. Stat. Ann. §28.1274 (101) - (102) (1969 Supp.). 

28/ Mich. Stat. Ann. §27.3178 (598.1) (1962). 

29/ N.J^S.A. §2As4-39 (1952). 

30/ N.J.S.A. §2A|4-39.1 (1968 Supp.) . 

31/ N.J.S.A. §2Asl64-28 (1952). 

32/ N.J.S.A. §11:23-2 (1952). 

33/ N.J.S.A. Sllt23-2 (1952). 

34/ Laws of N.J. Assly. Nos. 816-17, <A». 81-82, June 3, 1970. 
Before this amendment was passed, no state or local agency 
within the civil service laws could enploy anyone convicted 
of a high misdemeanor. A civil service circular distributed 
to local personnel officials on September 23, 1966, reminded 
them that ''by law, there can be no caoneideration given to ap- 
pointment of persons i4io have been convicted of an offense 



146 



FOOTNOTES (oont*d) 

which is a high misdemeanor." Civil Service Cir. No. 90, 
Sept. 23, 1966. See subtit. 10, Tit. 2X, N.J.S.A. for a 
listing of those offenses deemed high miedemee.iors. 

^ N.J.S.A. §40147-3 (1952). 

^ N.J.S^A. §40:69-166 (1952). 

37/ 8 Ariz. Rev. Stats. §238 (1956). 

38/ Rule 6 (d) . 

39/ Rule 6 (e). 

40/ Rule 6 (e) (4) . 

41/ Letter from Lawrence N. Wetzel, Phoenix Chief of Police. State 
.nd County personnel officers may obtain arrest information from 
the Phoenix police through their respective law enforcement 
..gencies Id . 



42/ 


; nn. 


Pen. Code §11105. 




43/ 


Ann. 


welf. & Inst. Code 


§827. 


44/ 


Ann. 


Pen. Code §1203.4. 




4V 


, m. 


Welf. & Inst. Code 


§1779. 


46/ 


Ann . 


welf. & Inst. Code 


§1129 


42/ 


Ann. 


Welf. & Inst. Code 


§503 



48/ Letter from Mr. James Craig, Neighborhood Legal Assistance 
Foundation, Aug. 3, 1970. 

49/ Intervisfw with Vocational Rehabilitation Counselors, Jtily 9, 
1970. 
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Chapter 8 
Arrest Records 

The Use of Arrest Records 

Information developed and data collected in Chapters 1, 
6 and 7 of this study document beyond doubt the fact that anest 
records are considered important by employers, and that such 
records constitute an obstacle to employment, even where there has 
been no conviction. More than three quarters of the cities and 
more than half of the counties and states from whom job application 
forms were obtained do ask for arrest records (Chapter 1) • 

Counties, cities, and correctional and police departments rely 
on criminal records short of a conviction as grounds for not hiring 
30b applicants. Almost half of all police departments use such 
grounds. For counties, cities and correctional departments the 
percentages cannot be accurately determined because half or more 
indicated only that some form of record was a ground for not hiring, 
without specifying what specific record was involved. Many responses 
did indicate that records without convictions would be considered in 
a large number of cases (Chapter 6) . 

Finally, the site visits (Chapter 7) revealed that juvenile and 
arrest records are frequently made available to individuals, private 
employers, and government agencies, despite in some cases, the 
existence of state statutes which clearly prohibit such use. 

Other studies and reports amply document the shocking collection 
and use of arrest records at the local, state and national levels. 
Available statistics indicate that approximately 25% of the national 
population may have records of non-traffic arrests with between 7 
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1/ 

and 8 ml lion persons being arrested in 1969 alone. The pattern 

of large numbers of arrests* many not followed by a convictionr will 
undoubtedly continue. The probability of baing arrested, according 
to th3 President's Crime Commission is approximately 60% for white 
urban males «^nd 80-90% for black urban males. 

There is clear evidence that persistent efforts by employers^ 
publi: and private, to obtain information about criminal records* in- 
cludi ig arrest records not followed by conviction , are successful; 
that 'lespite tho existence of some laws and a few cases restricting 

the u: e of such records, employers, particularly public employers, 

3/ 

will continue to have access to these records. More than half of 
the states have proclaimed a public right of inspection of public 
documents without proof of special interest or purpose. While this 
IS one of the few means by which the public may properly supervise 
gv^vernmental activities r at least in the area of arrest record the 
gravity ot the harm done far outweighs the benefits derived in 
«\ipervis?ng, for example, police arrests. Probably of most importance 
IS th' fact that records of the Federal Bureau of Investigation could, 

until recently, be obtained by any governnent jurisdiction nr aoency.^ 
Effect, of A. rest Records 

There can be no doubt that the existence of arrest records and 

their use is all*pervasive in our society and that millions of 

individuals may be hampered in their efforts at finding jobs and 

pursuing careers because of such records. What is really striking 

about how arrest records are obtained is that the single action of 

a police officer, who is after all a governnent employee, can result 

in such a record being recorded locally and ultimately appearing in a 

national repository of arrest records r the Federal Bureau of 

Investigation. 
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What is disturbing about the keeping of this record is that it 
may be the result of a police officer acting under substantial duress 
in an uncertain situation; he may be exercising discretion in 
determining whether or not to place a person under arrest; he may 
not fully understand the requirement that before an arrest can be 
made under most circumstances the police officer must have probable 
cause to believe that a crime has been connitted; and finally, 
the arrest could be the result of arbitrary and capricious action 
by the police officer. Because of these and a wide variety of 
differing circumstances in times of great tension the action of 
this police officir*r can thereafter profoundly affect the arresttfi 
person's life* Should millions of Americans with arrest records 

not followed by conviction be held accountable because of this 

6/ 

action by a police officer? 

Of particular importance in this respect is the evidence that 

for many years blacks in the United States were (and continue to be) 

7/ 

subject to a disproportionate number of arrests. For many years 
urban blacks were subject to "investigative arrests" which had little 
to do with any individual being specifically suspected of a crime. 
These arrests were solely to assist the police in their investigation 
and most blacks so arrested were subsequently released. Nevertheless, 
the arrest record is there on the books, permanent, immutable, and 
influential in hindering their full job potential. The implication 
of these statistics will be discussed when recommendations for a 
federal arrest record statute are made. 
Arrest Records as Evidencincr Criminality 

What does an anployer, or a person screening job applications, 
see when a criminal sheet (commonly called a "rap" sheet). is examined 

for evidence of prior criminality? He may see a long list of arrests 
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for diverse violation! with few indication! of how the matter was 
terminated (dismissal, finding of guilty or not guilty, conviction^ 
sentence, etc.). There is evidence to verify this assertion. 

The fact is that many criminal records do not reveal 
dispositions. In addition there is little uniformity among the 
states as to record-keeping practices, degree of processing various 

y 

offenses, or terminology utilized to identify a given offense. 

Nevertheless arrest records are exchanged throughout the nation 

through the vehicle of the FBI. 

On top of thiSr it is unlikely that an average employer will 

adequately understand the legal meaning of charges and disposition, 

much less the practices of his local police or prosecutors. Few, if 

any, police departments attempt to inform racord recipients as to the 

proper interpretation of records. Even for properly trained 

indivic pals, the recorc. is apt co be misleading, a fact recognized 

by many authorities. Equally onerous is the form the record might 

take because on arrest for an alleged continuing criminal activity, 

such as mail fraud, may result in multiple charges which would take 

10/ 

up many pa^^H of an arrest record. 

Can these records be cleaned up so that they become an 
accurate representation of the true factual situation? As already 
indicated the FBI is in possession of almost 58 million fingerprints 
of individuals who have been arrested. If it takes 1,000 FBI clerks 
to merely process the daily Input of records It staggers the 
imagination to conceive of the job of checking every record. It 
might require a separate inquiry for each arrest back to the local 
pol^'^e department and In many cases to the court which may have 
heard the case. Utter chaos would be the result. 
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The Need for Federal Action 

SeveLal approaches suggest solutions to the problem. One is 
to propose a model arrest record statute for adoption in the 50 
states. For a variety of reasons this Is not feasible. First, the 
effort to get 50 states to adopt essentially the same statute would 
require an enormous investment in time end resources which would 
take many years and would probably net result in all the states 
adopting the statute. Even if a majority of the states adopted such 
a statute the differences might be substantial enough to render the 
statute relatively meaningless. But most of all, the fact that 
these records are regularly supplied to the Federal Bureau of 
Investigation would render state statutes ineffective. Local 
police departments, upon request of government agencies and 
other employers, could simply obtain records from the FBI. 

Recourse to the courts is the next obvious solution. However # 

this is a long and tedious process with no guarantee that the court 

will present solutions applicable to all persons with arrest records 

at a national level. Already there is evidence that courts 

disagree as to the significance of arrest records and what should 

be done about them. 

"Most of the case law on the subject of arrest records 
reflects efforts by individuals to secure the return of 
their records and related items such as fingerprints and 
photographs. With a few notable exceptions, such attempts 
hc^\3 been unsuccessful. 

The courts have not been completely insensitive to the 
pleas of litigants # but they have reasoned that although 
a person may suffer some humiliation or ea^arrassment the 
harm to the individual is outweighed by the needs of effective 
law enforcement. Alternatively r some courts have assumed 
that little harm can result from arrest records since their 
use is restricted and confidential." 12 / 



152 



More recent cases have started to pay more attention to the 
problem of arrest records and some have required the expungment or 
return of these records on the grounds that Negroes had been arrested 
and prosecuted for purposes of harrastment and interference with their 
right to vote, U.S. v, McLeod ^ 385 F.2d 734 (Cir. 5 1967); and that 
police harrassed and made mass arrests of "hippies", Hughes v. Rizzo , 
2R2 F. Supp. 881 (ED. Pa. 1968). 

The increased use of computerization in the area of law 

enforcement, plus the current development of such facilities by 

the Federal Bureau of Investigation led one court to enjoin the 

dissemination of one defendant's arrest r^::ord to other than 

enforcement agencies for law enforcement purposes and to federal 

agencies* The court stated, 

"Systematic recordation and dissemination of information 
about individual citizens is a form of surveillance and 
control which may easily inhibit freedom to speak, to 
work, and to move about in this land. If information 
available to Government is misused to publicize past 
incidents in the lives ofits citizens the pressures for 
conformity will be irresistible. Initiative and indi- 
viduality can be suffocated and a resulting dullness of 
mind and conduct will become the norm." Menard v* 
FSupp. ^(Civil Action No. 39-68 at 13^ June 15 , 1^71) . 

Put basically resolution of the problem via court suit remains 

unsatisfactory to most individuals because of the propensity of 

courts to narrow the effect of their rulings to the particular 

matter brought before them and to the uncertainties attendant upon 

such court rulings. In addition, suits to expunge, destroy or 

obtain such records assume individuals with the capabilities for 

instituting such suits, hiring an attorney, and spending the long 

time which may be involved before a suit is resolved and final 

appeals are heard. 
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Perhaps the futility of couxt suits as the ma^or approach to 

remedying the abusive use of criminal records is illustrated by Spock 

V, District of Columbia^ 283 A. 2d 14 (1971). Jn this case 75 

persons were arrested on minor charges of disorderly conduct. Six 

defendants were tried and acquitted. Charges as to the remaining 

defendants were nolle pressed (dropped) . On a motion for expungement 

of the record the D.C. Court of Appeals held that the records mus^ 

be preserved for a variety of reasons. The only relief judicially 

availaible for "appellants who desire to pursue their cases further" 

would be to make 

"such explanatory showing of nonculpability, by 
affidavit or ot,:i ^rwiser as in their view the facts 
warrant. ... Of course^ should there be a dispute 
of factr a hearing will be required for resolution 
thereof .... (p. 20) 

The court stated that should the arrested person affirmatively 

demonstrate nonculpability, the police and court records should 

reflect that fact. 

In the Spock case all charges were dropped in May 1970. The 
Court of Appeals opinion was rendered September 1971, sixteen 
months later. The procedures for obtaining a "nonculpability" 
stamp on the record would be lengthy if the government did not 
agree with affidavits submitted by the person"^ arrested. There 
are simply not enough la%iryers to handle all the potential cases, 
even for a fee. And many persons with arrest records could not 
afford the extensive litigation which is almost mandatory under 
the Spock ruling. 

In the view of the Institute the problem has national 
implications requiring a uniform nationwide policy established 
after thorough consideration of all the issues. The Institute also 
feel, that a problem of this dimension, affecting so many Americans 
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throughout the country, requires the kind of comprehensive approach 
which only a legislative body can take. Only one legislative body 
can provide a comprehensive, uniform, national policy^ the Congress 
of the United States, which the Institute believes must act in this 
area to prevent the continued use of arrest records from hindering 
the development of so many citizens. 

This viewpoint has recently been substantiated by the case of 
Menard v. Mitchell , F^Supp. (Civil Action No. 39-68 at 13-14, 

June 15, 1971), where the court stated, 

"Where the Government engages in conduct, such as the 
wide c ssemination of arrest records, that clearly invades 
individual privacy by revealing episodes in a person's 
life of doubtful and certainly not determined import, its 
action cannot be permitted unless a compelling public 
necessity has been clearly shown. Neither the courts noi 
the Executive, absent very special considerations, should 
determine the question of public necessity ab initio . The 
riatter is for the Congress to resolve in the first instance 
and only congressional action taken on the basis of explicit 
legislative findings demonstrating public necessity will 
suffice." 

TraditioBUy the setting of policy and its implementation 
ij\ the area of criminal justice has been largely a state function 
under our federal system. As a matter of fact, frequently much 
policy in the administration of criminal justice is really 
established at the local level by local prosecutors, police, and 
the courts. We are suggesting a re*examlnation of this traditional 
approach and a substantial departure in one area, the use of arrest 
records where jobs, licenses, bonding, and civil rights are involved. 
There has already been a substantial entry of federal influence 
through the establishment of the Law Enforcement Assistance 
Admiristration and the passage 4f laws broadening federal 
jurisdiction. 
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How can federal jurisdiction in thit area be justified? There 
are a .lumber oi decisions vvhich suggest the feasibility of federal 
jurisdiction in this area. The Institute is not now providing an 
exhaustive legal analysis for such jurisdiction which should 
take place before Congress acts. However^ we will outline those 
areas which we think should be considered. Under the auspices 
of the Institute the Georgetown Law Journal is nowpreparing a 
comprehensive analysis of the arrest problem and legal theories 
involved therein. It is .hoped this will provide a fuller 
exploration of the legal basis for federal jurisdiction. It is 
expected that this note will be published in the spring of 1972. 

Perhaps the most significant area under which to base federal 

jurisdiction lies in the enactment of the Civil Rights Act of 

1964. Of importance in this respect is Title VII of this act 

which makes it unlawful for an employer 

"to fail or refuse to hire or to discharge any individual 
. . • because of such individual's race . . . 

In a recent west coast case, Gregory v. Litton Systems » Inc , 

316 F. Supp. 401 (CD. Cal. 1970) , suit was brought under this 

Title by a black applicant for a job with Litton Industries. The 

couxLheld that: 

"If Litton is permitted to continue obtaining information 
concerning the prior arrests of applicants for employment 
which did not resulc in convictions^ the possible use 
of such information as an illegally discriminatory basis 
for rejection is so great and sc likely # that, in order 
. to effectuate the policies of the Civil Rights Act, Litton 
should be restrained from obtaining such information. . . . 
An intent to discriminate is not required to be shown so 
long as the discrimination shown is not accidental or 
inadvertent. 



The court based its opinion on statistics showing substantially 
larger numbers of black* being arrested than whites. There are pro- 
found implications in this opinion which is now on appeal to the 
Ninth Federal Circuit Court of Appeals. If Litton Industries cannot 
ask this question at all (which is what the court held) because it 
would in effect discriminate against blacks under Title VII, then 
no employer can ask such a question under any circumstances at any 
time or in any place. Certainly an employer cannot have separate 
30b application forms for blacks and whites. Therefore the only 
way to avoid the discriminatory affect of asking about arrest 
records is to eliminate the question across the board. 

The basic holding in Litton was bolster'^ in a subsequent case 

involving a company policy of requiring a high school education for 

initial assignment to a job and for transfer within the company. 

Griggs v. Duke Power Co ., 401 U.S. 424 (1971). This case involved 

an interpretation of language found in Title VII of the Civil 

Rights Act of 1964. A unanimous court stated the following: 

**The objective of Congress in the enactment of Title 
VII . was to achieve equality of enployment opportunities 
and remove barriers that have operated in the past to favor 
an identifiable group of white employees over other employees. 
Under the Act, practices, procedures, or tests neutral on 
their face, and even neutral in terms of intent, cannot be 
maintained if they operate to * freeze* the status quo of 
prior discriminatory employment practices .... What is 
required by Congress is the removal of artifical, arbitrary, 
and unnecessary barriers to employment when the barriers 
operate invidiously to discriminate on the basis of racial 
or other impermissible classification * . . . The act proscribes 
not only overt discrimination but also practices that are 
fair in form, but discriminatory in operation. The touchstone 
is business necessity. If an employnent practice which operates 
to exclude Negroes cannot be shown to be related to job 
performance, the practice is prohibited .... Congress 
has placed on the employer the burden of showing that any 
given requirement must have a manifest relationship to the 
employment in question . . . • Far from disparaging job 
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qualifications as suchf Congress has made such qualifications 
the controlling factor, so that race^ relic»ion# nationality, 
and sex become irrele^'unt. What Congress has commanded is that 
any tests used must measure the person for the job and not 
the person in the abstract," 

This powerful language^ plus the findings and holdings of this 
stuay and the Litton opinion^ establish a firm basis for the exercise 
of Federal power in the field of arrest records. The Institute 
believes such power extends to all employers, public and private, 
and federals state and local. The exercise of this power, namely 
the prohibiting of any employer from asking about arrest records 
not followed by conviction, could occur in two ways. Under these 
derisions the Equal Employment Opportunity Commission (EEOC) could 
promulgate a rule in the Guidelines on Employee Selection Procedures 
...ntained in 35 Fed. Reg. 12333 (August 1, 1970). Should EEOC fail 
to implement these court opinions Congress could enter the field 
with legislation prohibiting the arrest recoru question from being 



ar.ked at any level. 

There are other theories under which Congress could claim 

jurisdiction in this area. In a recent New York Family Court case^ 

In re Smith , 310 N.Y.S. 2d 617 (1970), the court said that as to 

juveniles, no query could be made concerning the arrest record. 

'*In Sum, the Court and police records in their present 
form pose threats of injury to the respondents without 
justification in the public interest in law enforcement — 
and indeed contrary to the public Interest in helping 
deprived youths climb out of the poverty ghetto. Accordingly, 
a second and significant basis for relief for respondents 
is that the State's maintenance of the records constitutes 
an infringement of the Constitutional guarantee of due 
process and equal protection of the law." 
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Here again elements of the discriminatory effect of using 

trr-^st records is present, but the court also points to the 

V t t^t itational guarantee of due process under the law as being 

■]<''.^^r»d by the retention and use of such records. 

ft should be noted that the presumption of innocence is 

it'S'-ribed as "one of the rightful boasts of western civilization. 

- r rh V. United States , 367 U.S. 456-471 (1961). Earlier the 

'•n f stated that: "The principle that there is a presumption of 

'iP' .'c^nco in favor of the accused is the undoubted law, axiomatic 

■ .^lonentciry, and its enforcement lies at the foundation of the 

'"«ini ^tratLon of our criminal law." Coffin v. United States, 156 

4 )2. 453 (1B95). This presumption becomes a hollow right 

»- io.suit.? its existence an arrest without a conviction can act 

*[\ Obstacle to a person obtaining a job. 

\i« additional factor to consider in drafting such legislation 

;Uv stion of the right of privacy, particularly when all 

101.5; are that criminal justice data banks may ultimately 

1 all inlcrmation about an individual's contact with the 

. J inal justice system. A recent case held that the maintenance 

^ 1 e:^t records by the police is an Infringement of this fundamental 

, f*aid the court; 

**The preservation of these records constitutes an 
unwarranted attack upon his character and reputation and 
violates his right to privacy." United States v. Kalish # 
217 F. Supp. 968 (D.P.R. 1967). " 

The well established doctrine of the right/privilege concerning 
' « rpment employment is now under attack where governmental action 
r i J ting to employees or applicants appears to be arbitrary or 
discriminatory. In McConnell v. Anderson # 316 F. Supp. 809 (D. 
Minn, 1970) the court refused to permit the rejection of ar 
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LJcant for employment with the state. The applicant had been 

assured of employment subject to a formal confirmation, but upon 

announced plans to "many** a homosexual he wa<? notified of his 

rejection. The court noted the absence of any connection between 

une applicant's private life and his efficiency or performance on 

i-;ie jot (as a librarian) . The court held that in the absence of 

^x ^nwiiiq a connection between his unusual sex attitudes or practices 

or>i hiP duties as an employee, there would not he sufficient 

14/ 

^.ands for rejection. In view of the similar alpsence of any 

c nnoction with an arrest record and potential criminality this 

15/ 

case has an important bearing. 

Greene v. McElroy , 360 U.S. 474 (1959) involved governmental 

inter fererce with private employment, in this case a governmental 

irc*curity board revoked the clearance of an aeronautical engineer. 

The action was based upon information obtained from confidential 

u: CCS anJ there was no opportunity to confront and cross-examin ? 

♦he accusers. The court found that the manner in which the clearance 

had been revoked was a substantial restraint on employment opportunity 

16/ 

which was in conflict with the notions of fair procedure. 

The significance of Greene stems from the fact that the Fifth 
AmendTTient will attach to any governmental action which will determine 
the fate of an individual's livlihood or reputation. Individuals 
with arrest records not leading to conviction are shackled with an 
interpretation by possible employers that they are potential 
riminals, thus significantly inhibiting job opportunities. 



riie analogy ot the security clearance situation to a law 
u- c ,ncat .igijncy supplying an employer with arrest records is 

■ i* . rt-^ esuJt of this cooperation by government with 
v.'j'p latere ts is ooth arbitrary and unreasonable. To contribute 
. I' c-ir.t,!^ C' the dtnidi ci an opportunity to work for an 
1 idual wit* an arrest t^'cord, who is otherwise qualified, 

oii itr-ir^j praLtic cncci zhr inherent fallacies and distortion: 
Mirr.i reco ds are established. And if an arrest record is 
lit; iwr thf- i.jeccxuii, lIa* appiicant may never know it. A 
.^JL ^v-u d nut- *.*e successful unless the existence of an 

I J .0'^. itfl as the reason for rejection. This 
\-e »'ery difficult when the full range of possibilities is 
- cr c( . 
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f.kD4 t- nqs a nd Hi commendat ions 

P L nd i nq — Enormous number of Americans have arrest records, 
c:^t,j ^'f which have not resulted in conviction of a crime. Th<ire is 
evidence -W-^t- l lacks have a much higher proportion of arrest records 
• i.».n whites. Arrest records arc a key ground for not hiring jod appli- 
cants at tpe state and local governmental level. Criminal record sheets 
whrc>] contain these records are notoriously inaccurate m that they do 
not :t..yv filial disposition. Cleaning up the almost 60 million records 
at- ^. «^ Federal Bureau of Investigation would be almost impossible. 
/Si'eit^er 5t ite legislation or court action promises to rectify the situa- 
-ti on. 

c^ununendation — Thert is need for federal action which would 
:'r.»i iiit any employer from asking aDOut arrest records on ]ob appli- 
Catjor forms. This would take the form of an order from the Equal 
Employn.ont Opportunity Commission (as it relates to private employers) 
or Federal legislation prohibiting any employer, public or private, 
from r.akino ±n inquiry about arrest records not followed by conviction. 
F'-^deral legislation would be more inclusive and have greater impact. 
There aaditional need to prohibit law enforcement agencies from 

L} -fi^ arrest records which are not followed by conviction where a 
r«c|Uf»st for such a record concerns an application for employment, 
I 'lC^nset bordinq, or any civil right or privilege. 

Itw recommendation to prohibit the asking for arrest records is 
fundamental. Some jurisdictions prohibit the divulgence of records where 
no conviction or forfeiture of collateral following the arrest. How- 
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, if emplo/ers aak for arrest records the applicant, if kn*^^*" 
>f the prohibit ion, mist still answer the question. Should an employer 
discover him in a lie his chances for continued employment would be 
*rinimal* The only way to solve the problem of arrest records is to 
: rohibit any questions relating thereto except for courts in present- 
ence reportSt law enforcement ardencies investigating crimes or appli- 
c.jits for a job within their agency, or positions involving the 
rc)t lonal security. 
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See Nussbaum, First Offenders; A Second C ha nce B I' [1^.56); 
Uniform Crime Reports 108 Table 23, 1969, reporting nearly 
6 million arrests for 196^J in jurisdic^ tons accounting for 
71% of the population. See also FBI Annual Report 31 (1969), 
where the FBI reports holding fingerprint'^ for 57,974,691 
"criminals and suspects". Of the nearly 6 million arrested in 
19o9 82% of the persons charged with r/ajor lelonies v/ere 
prosecuted; 73% of thuse prosecuted were convicteii of tht 
charge. Thus approxiinately 60% of the persons arrested for 
such felonies were convicted, and eoexe 40% were either acquitted 
cr discharged in some other manner. See UCR 1969, 34,108. 
See iiote Discrimination on che Basis of Arrest Kecords ^ 56 Corne' 
L. Rev. 470 (1971), for a summary of the m?iny adverse effects 
flowing from arrest records and the problems in attempting to 
..lolvo chese eiiects by state legislation or judicial review. 

I resident's Commission on Law Enforcement and Administration 
of Justice, Task Force Report Science and Technology , Appendix 
J Prelected Percentage of U.Sy Population witn Criminal Arrest 
and Conviction Records 216, 224 (1967) . 

J.r.c: In re Smith , h3 Mist:. 2d 199, 310 NYS 2d 617 (Family Ct. 
1070), wherein the court cited the availability of arrest 
records despite a city ordinance prohibiting their use. See 
also the findings of the committee to investigate the Affect 
of pQlin^ and Arraat Recorda ftn Pnplpvment Opportunities in 
th^ DistriptL of Columbia 1967 (cited as the Duncan Report) where 
uhe committee 

"contacted the police departments of seven cities 
and two neighboring counties with respect to their 
practices concerning release of arrest records for 
employment purposes. Although it was stated to be 
the local policy or legal requirement in New York 
City, Los Angeles, San Francisco, Chicago, and Boston 
that arrest records not be released for private purposes, 
it appears that influential employers may often obtain 
such information notwithstanding legal or policy 
prohibitions • In St. Louis and Baltimore police records 
are regularly released for anployment purposes, as is also 
the case in Arlington County*" 



See Campbell, Public Access to Government Documents « 41 Aust. 
L.J. 73 (1967). 
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.H ciK ^0, <5 (1970), had bMn construtd by thm FBI as 
.McluJin i i oL only fecl^ral, atat^ and local qovernmenta, 
departments, and subdiviaiona aa being eliqible for 
reoQiv mq Lhe services ot th#4 FBI, but also those aub- 
'M^'lSlons or agoncios, such aa hoapitala, specifically 
ijthotized by statute or a local ordinance to exchange 
: iiigerprinta. 

In depositions taken in the case of Menard v> Mitchell , 

F. Supp. (Civil Action No. 39-68, June 15, 1971, it 

was stated that t.ho F.B.I, would make criminal record checks 
in connection with enploymenc applications or licensing for 
any governmental or qua si -governmental jurisdiction or agency. 
The Court .n Menard found "that the Bureau is without author- 
ity to disseminate arrest records outeide the Federal Government 
for employment, licensing or related purposes." Memorandum 
Opinion at p. 16. While denying a motion for expungement, the 
c.art stated Menard's "arrest record may not be revealed to 
prospective employers except in the case of any agency of the 
Federal Government if he seeks employMnt with such agency. 
His arrest record may be disseminated to law enforcement agencies 
for law enrorcement purposes.** Memorandum Opinion at p-17. 

Shortly thereafter the FBI terminated its services to all 
state and local agencies except thoee associated with law en- 
forcement. The F.B«I« announcement stated: 

Acting on remand in Menard v. Mitchell , 430 F2d 
466 (1970), United States District Judge Gerhard A. 
Gesell, District of Columbia, on Jtine 15, 1971, handed 
down a Memorandum Opinion in this case (Civil Action 
No. 39-68) %fhich prohibits the FBI from disseminating 
Identification records in response to fingerprints 
submitted by state and local law enforcement and other 
government agencies in connection with non-law enforce- 
ment purposes. This prohibition also extends to 
Federally insured banks and savings and loan institu- 
tion* as well as railroad police, 'rtiis means that 
effective inmediately the FBI can no longer accept for 
processing fingerprints taken in connection with licens- 
ing or local or state employment Which were formerly 
submitted directly to the FBI from the regulatory agency 
or institution or through a local law enforcement agency. 
We will continue to process applicant prints where the 
position sought is directly with a state or local law 
enforcement or correctional agency, as such p;ocessing 
directly serves a law enforcement purpose. There are no 
other exceptions. 

T.A^^Ar tn All Finnftrnnm rnn^r4Ktl♦>^.■^ jxjiy 22, 1971 at p. 2. 
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Stat. entitled tlie "Supplemental Appropi i t l on - A.*-, 

i97J." Section 902 reads as followst 

Th^ f \inda prcw i rli^d m the I>^p.n r t:nior\ r. of i vi ^ ^ i 
Appt opriation Act 1*^2, tor Salaripp )rc' i ^-pcr . r, , 
Fcrlcral Bureau ol- m^'estiaa tion, nia g uso<. i .i .ii- 
t ion t.o those uses -lu t.i.ori 7od thereunder, f :))' t 
^■xchange of identi 1 1 cn tion records vvith officials ot 
fodf-rally chartered or insnreci hankma instituci.ns 
to promote or maintain fhe security )f those inL>;t : - 
r\i* 'ons. ^nd. if aurhcized by SLntc statute and 
.ipr.roved by the Attorney General, to officials of 

0 and local aovernments for purposes emnV^y 
men* and licens ^ra , any such exchanc^e to dp rr.adft 
only for thf2 official \ise of any si.ch nffinai and 
S'lb ect to the same restriction with respect to 
dissemination as that pro\/ided for ^nder the afore- 
men tinned Act. 

On January 20. 1972, the FBI disseminated another Letter 
to All Finqerprint Contributors citing the above legislation as 
permitting "the uxchanqe of identification records with Federally 
chartered or insured banking institutions and, i f authorized by 
state statute and approved by the Attorney General of the United 
States (iinderlining supplied), with officials of state and local 
governments for purposes of employment and licensing." Letter 
CO Ail Fingerprint Contributors at page 1. The Letter specifies 
that a state statute "must provide for f inqerpr inting as a re- 
qui5i_i^ . typo ot applicant position m^'olvrd or for the 

type of license to be issued. Local and county ordinances, unless 
specifically based on applicable state statutes, do not satisfy 
this requirement." The Letter continued by requiring all applicant 
and licensee prints to be submitted through a «5ingle state agency 
only after an initial record check is performed at that level. 
Only if no disqualifying record or substantive information is 
fo-nd IS It to be forwarded to the FBI. 

See Task Force Report: The Courts 5 (1967) reporting the 
following: 

•*T>ie police decision vhe-her to arrest must -isually be 
rrade hastily, without relevant background information, 
and often under pressure of a pendina disturbance. There 
IS ordinarily no opportunity for considered judgment until 
the time when formal charges roust be filed, usually the 
next step of the proceedings." 
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In commenting on the difficulties police have in making 
decisions under varying circumatanctts th# Taak Force Report t 
The Poli ce 1 (1967) comments as follows: 

" rhc ]olice did not create and cannot resolve the 
social conditions that stimulate crime. They did 
noL stirt and cannot stop the convulsive social 
changes that are taking place in America. They 
do not enact the laws that they are required to 
enforce, nor do they dispose of the criminals they 
arrest. " 

Sue Gregory v, Litton Systems, Inc. , 316 F. Supp. 401 (S.D. 

1970). See also UCR 1969 at 118 where it is reported that 
of ^he persons arrested in 1969 20% were blacks {blacks compose 
op.iv 11% of the total population from the U.S. Bureau of the 
Cer pus. Statistical Abstract of the United States: 1969 at 23). 

TBI arrest files show a very small proportion of dispositions^ 
apparently because police departments submitting fingerprints 
uui records are under no compulsion to do so. Menard Deposition 
ro. 1. As recently as 1967 pc»lice records in the District of 
• :olijmbia failed to show disposition on S% of their records 
although required to do so by law. O'Connor and Watson stated 

''It has been correctly pointed out that police 
records are often incomplete and, therefore # 

n^sleading. . - '* 

Juvenile Delinquency and Youth Crimet T^>e Police Role ^ 
f^O (1964) . The Task Force Report t Science and Technology 
:4 (1967) , found the folio* ings 

•*The record may contain incomplete or incorrect 
information. The information wmy fall into the 
wrong hands and be used to intinidate or embarrass. 
The information may be retained long after it has 
lost its usefulness and serves only to harrass ex* 
of^anders or its mere existence SMiy diminish an 
offender's belief in a possibility of redemption.** 

For axample note the wide differences in penalties for 
the offense of possession of marijuana. 

In one case, an individual arrested for mail fraud vras charged 
with 32 counts of larceny and possession of stolen mail. The 
record of arrest covered four pages without indicating that all 
charges were subsequently dismissed* Washington Post, Jan. 23, 

1971, at B-1. 
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11 / The President's Crime Comroission reported that each day about 

1,000 fjigerprint clerks of the FBI process about 2), 000 finger- 
print record submitted by agencies throughout the United States. 
The Challenge of Crime in Americ a, 268 (1967) . 

12 / See Note Discrimination on the Basig of Arrest Records , 56v 
Cornell L. Rev. 470, 472 (1971). 

13/ Three decisions of the equal Employioent Opportunity Commig^sion 

ha\'e emphasized the point that asking for arrest records or about 
minor convictions is discriminatory per se. See Decision No. 71- 
1950, April 29, 1971, 3 EPD 16274; Decision No. 71-2089, May 19, 
1971, 3 EPD 1 6253; and Decision No. 71-2682, June 28, 1971, 3 
EPD 1 6288. 

14 / On appeal the McConnell cate was reversed. The opinion notes 

that It was not the "mere homosexual propensities" nor the like- 
lihood of ''a desire clandestinely to pursue homosexual conduct" 
that led to the reversal. It was McConnell 's widespread efforts 
at publicity and his efforts to "foist" his concepts upon the 
university which was found to justify his rejection. T^e central 
holding in the District Court opinion, failure to show a con- 
nection between sex attitudes and duties as an employee, was not 

reversed. McConnell v. Anderson , F.2d (CCA. 

8, 1971) (40 U.S.L.W. 2?25) 

15/ "The merefact that a man haa been arrested has very 

little if any probative v^lue in showing that he has 
engaged in any misconduct. An n:est shows that some- 
one probably suspected the person apprehended of an 
offense. When form?" charge's are not filed against tbj 
arrested person and no is released without trial, what- 
ever probative force the arrest may have had is normally 
dissipated." Schware v. Board of Examiners ^ 353 U.S. 
232, 241 (1947) . 

16/ "The right to hold specific employment and to follow 

a chosen profession free from unreasonable governmental 
interference comes within the liberty and property 
concepts of the Fifth Amendment." 
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ApponciiX A 
Methodology 

T!^ : first step in the stvidy was a survey of state civil 
MJt'ricr^ ard juvenile statutes. A letter to personnel heads 
a^^KC.! lor 30b application forir.a and rules and regulations. 

while collecting legal and admirastrative data we began to 
.'>n<?*ract ^-wo questionnaire*? . Th«»ae were sent to those 

.;ri rdictions which responded to the initial letter, and included 
in pt»rso!nit»I heads to whoi^ the first letter h^d been sent. A 

lal quastionnaire was sent to correctional administrators and 
. ' iro Thiof^ in many of these jurisdictions. The basic purpose 
I the questionnaires was to ascertain the reported policies 
.ir i practices of a large number of jurisdictions. An integral 
part of the project proposal was the choosing of six jurisdictions 
>r carf»ful and intensive on-site review to compare actual with 
t.:o.trci practices. Following is a description of the methodology 
.allowed ii\ LiMi study. 
^■q al and A dmi nistrative Structure 

Tne universe of states, counties and cities was restricted 
include only those counties which were over 100,000 population 
ni :it30s ove^ 50,000 population. No population restriction was 
Lajed * >n states. The potential universe thus included: (a) all 
<=;*-ates 150], (b) all cities with over 50,000 population [312] and 
(r^ all counties with over 100,000 population (292]. 



♦ Copies of these questionnaires are available upon request from the 
Institute of Criminal Law and Procedure, 600 New Jersey Avenue, N.W. 
Washington, D.C. 20001. 

** All demographic statistics, unless otherwise clearly indicated, 
were ta)cen from the County and City Data Boole , 1967 U.S. Bureau 
of the Census* 
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These 6S4 jurisdictions were mailed en initial inquiry re- 
^aidiu^j logal requirements and practices in the hiring of applicants 
with criminal records. Thia inquiry asked for the following four 
itens (1) any local ordinancei (2) rules and regulations (regular 
and any special rules for blue collar or custodial workers), (3) 
30b application forms and (4) contractual provisions. Jurisdictions 
^ I h did not r 3spond to this query after several followup letter 
V rc not mailed the detailed questionnaires which were subsequently 
•i- -eloped • 

The states sh ed the highest response level with 49 (98%) 
atos resiJondmg, Cities were next with 260 (83%) # followed by 
\ ' unties with 215 (74%). These jurisdictions were queried 

X questionnaire concerning their policies in employing indivi- 
aial.s With criminal records. 

Table 1 

Response Rate for States # Cities k Counties 

j^^j Potential Numbers Nu mber Return Percentage 

au 50 49 98 

City 312 260 83 

ui.ty 292 215 74 

654 524 80 

This response rate was fairly high# frcm a low of 74% for the 

.ntics to a near perfect 98% for the states. Counties, being 

j *^"^::* developed in terms of organization, were expected to respond at 

^ irwor rate. Nevertheless, the rate is close to the 80% aimed for i 

t) (> original proposal to the Department of Labor. 

The sample is also representative in terms of getting responses 

ft cm the major jurisdictions, although iMS so in the case of the 

counties. Of the 52 non-responding citiss# 44 (84%) are in the 



I ;o 

.ortom half of the sample In terms of ranking , by population size. 

ty-ninc (94%) of the non-responding cities are below 100/000 
I. population. All the major population cenLers responded, although 
hrro IS slight underrepresentat ion from smaller cities. 

the non-responding countiesr 44 (57%) fall in the bottom 
lajr in t-^^rms of ranking in population, and 40 ( 52%) have less 
1-. <:00,000 population^ thus replicating the response of smaller 
•i^r, . Put there are differences. Among the 50 largest counties, 

'20«^ c'id not respond? among the 62 counties with populations 
or ^00,000, 12 (19») did not respond; anung the 100 largest 
u'lnties, 21 (21%) did not respond. 

In summary, the city and state response was excellent; the 
v^unty response was reasonably representative. 

These 524 jurisdictions comprised the universe for a detailed 
:Mr»stionnaire which had as its goal a more comprehensive picture 

cn>p?oyment standards and practices. It should be noted that more 
• i:\ ore qnc*Pt i^^nnaire was sent to each jurisdiction, as Civil Ser- 
Commissions as well as other selected important agencies were 
included in the seunple. In the larger jurisdictions, in addition 
to the Civil Service Commission or Personnel offices, heads of 
1 -prtior.al and police departments were included. 

The response rates for this mail questionnaire were consistent 
with the findings established by the responses to the first letter. 
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Table 2 

Response Rates for States, CitlM and Countias 
For Mail Questionnaire 

Ti£o Po tential Numbers Nuaber Returned Percentage 

state 49 43 

City 260 182 70 

County 215 112 52 

Total 524 337 ^4 

The states had the highest response rate of 88%, followed by 
tho cities with 70%. The counties were tha lowest with 52%, The 
total response was also lower than the first letter (64%). In 
terms of validity, an excellent level was achieved with the states; 
a very good level with the cities. 

The county response rate was considerably lower than the other 
tw ^ types despite at least two follow-up letters* Staff members 
of the National Association of Counties indicated that the response 
rnte of our questionnaire was in many ways better than they had 
I ' t a able to achieve from their own members. Thus, while the actual 
( oiinty response rate is somewhat low, it is in other respects 
astoundirgly high* 
Site Visits 

The 337 jurisdictions from which responses were received 
sev.'ed as the universe from which the six areas were finally selected 
tor intensive on-site study. The first baajc criteria of selection 
vas cooperativeness in responding to the questionnaire. In addition, 
tho data received provided a base from which more detailed 
'explorations could be launched. 
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A second basic consideration was that of size; tnree juris- 
dictions (Los Angeles, Chicago and New York) were immediately eli- 
minated as being too large for the limited jL. view possible under 
the terms of the grant. Laige states were eliminated for t-ho 5-,amo 
leason . 



A final lidsic consideration of selection related to tlir 
l..i-)Sdiction hirinq policy as (a) unrestricted, (h. rr^-ricted 
ox totally restricted. If the hiring policy was "totally 

rt-;tricted", i.e., no individuals with criminal record.s ronsidered 
for employment, the jurisdiction was eliainated sinrr ihe^-** would 
no policy to examine. 

As a result of the above screening devices the f.jllowina 
number of jurisdictions were to "be considered for an on-site visit. 



These jurisdictions were then categorized and compared according 
to the following demographic variables: (1) % non-whites, (2) SES 
(socio-economic scale, I unemployment, median income, median school 
vftars) , (3) population change (size), (4) percent employ^e^ li) local 
aovernment, (5) population rank (relative to region), (6) reqional 
or geographic location, (7) total crime index. Citif*s under 200,000 



population and counties under 150^000 population werr Pliminai-ed 
because the larger jurisdictions had the higher crime indices. They 
wprp thus more likely to have had extensive contact with individuals 
with criminal records. Five smaller states were eliminated for these 
reasons. This left 33 cities, 40 counties and 7 states. 



Cities 

Counties 

States 



105 
48 
12 



Total 



165 
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Several considerations remained: (1) There should be a geographic 
spread; and (2) there should be one large city included in the six 
sites (all cities over one million population had oeen eliminated) • 

From the riass of data and varying factors, 14 jurisdictions 
were chosen (3 states, 7 cities ard 4 counties) from which the 
final six would be selected. These jurisdictions were: 



States 



1) Michigan 

2) North Carolina 

3) New Jersey 



Cities 1) Phoenix, Arizona 

2) Cleveland, Ohio 

3) Newark, New Jersey 

4) Rochester, New York 

5) Toledo, Ohio 

6) San Francisco, California 

7) New Or leans f Louisiana 

Counties 1) Hennepin# Minnesota 

2) David8on*Nashville, Tennessee 

3) Bernallilo, New Mexico 

4) San Diego, California 

The project staff had difficulty choosing the final six. An 
tiicial from the granting agency, the Department of Labor, par- 
*^icipated in the final decision. From this sessioHf the following 
choices emerged; 



States 
Cities 



counties 



1) Michigan — Mid-west, industrial, large cities, 
high % non-white, large population 

2) San Francisco, California'*-We8t coast, large, 
progressive 

3) Phoenix, Atlzona-'-Southwest, fast growing 

4) Newark I New Jersey^'-Northeast, large non-white 
population, many problems 

1) Davidson-Nashville, Tennessee-^Southeast, 
metropolitan goveriuient 

2) Hennepin, Minnesota— Midwest, progressive! 
largely white 
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THo«^e ch« ires gave balanced geographical distribution, a 
lange ot population groups, both as to size and diversity, and 
represented different kinds of jurisdictions politically and 
structurally. This is not to suggest that (hese were the only 
SIX which could have been chosen* but that they do cover a 
ran-^'o of variables • 



See Appendix H for selected characteristics. 



17S 
i 



APPENDIX B 
Analysis of Job Application Forms 



For items which are excluded or 
included r there is some overlap because 
some application forms provide for the 
exclusion or inclusion of more than one 
item or use a combinaticn of the two. 
Percentages in these same sections total 
less than 100 percent because many 
jurisdictional job application forms 
leave out items to be excluded or 
included • 
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APPENDIX C 
Juvenile Statutes 
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2151.31.3 
court order 
req. to 
print except 
if prob. 
cause of 
felony; Sifter 
use« all 
prints givan 
to juv. ct. 
Sub3. destruc- 
tion. 


10/1127 (a) 
fingerprint- 
ing OK w/ 
probable 
cause: nain- 
tained ae- 
parately not 
open to 
public in* 
•JP*£tion. , 


1 419.585 

prints may 

be taken 

only (1) 

ct. order « 

(2) %ihere 

tried aa 
1 adult. (3) 

%^ere placed 
' in correctiona] 
i custody. 
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TION OF COURT 
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reporta available 
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probation records 
not public 
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26-6-19.6(1968) 
prints not sent 
to FBI or other 
agency except 
caaea of felony 
or involving 
nor^l turpitude. 
26-8-19.7(1968) 
taking child in- 
to tanp. custody 
or detention la 
not an arraat noi 
does it consti- 
tute a police 
record. 
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with court 
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11/245 withheld 
fron indiacri- 
ninate public 
inapaction 11/ 
269-401; 269- 
423 


e-10-21(a) ct. 
order 


15-1207 withheld 
from indiacri- 
ainate public 
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need ct. order 
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w/held 


26-8-19.5(1968) 
26-8 33 ct. 
order needed; 
withheld from 
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public without 
ct. order 
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COMMENTS 
AND 


FINGER- 
PRINTING 
STATUTES 


Th« follow- 
ing not to ' 
b# finger- 
printed 1 
w/out approv. 
wl Youth 
Division 
official 
above rank 
of Sergeant: 
Felony arrests 
of juveniles 
under 14 « 
juvenile 
misdemeanor 
arrests, re- 
Icidivists . 
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LIMITED INSPEC- 
TION OF COURT 


RECORDS 






NO DISQUAL. 
FOR CIVIL 


SERVICE 






AUJUD. NOT 
A CONVICTION 








CHILD NOT 
CONSIDERED 
A CRIMINAL 







APPENDIX 0 
STAtE CIVIL SERVICE STATUTES 



ERLC 



>: VA..TJATIQN CODES 

^ scribes civil service provision stating or suggesting that 
Mooloyment v;ithin the state(or subdivision as applicable) is 
te bas'jd :pon such factors as "merits" "ability, " "fitness/* 

••cipicity to perform the work", etc. 

. r li . s crovicion that employment standards shall be established 
lules promulgated by a civil service councj.1 or board; no 
ir.iard is suggested by the statutory wording. 

•escribes civil service provision indicating that federal civil 
ervice standards shall be adopted where necessary, such as 
^.-re a state agency may be receiving federal money* 

itjribes provision allowing state civil service aid to subdivision, 
suqq^^otmg that state standards may be adopted by a subdivision. 

I . cib^r: provision authorizing hiring bu*- in which no standard 
' -Mcra«»«»ted by the statutory wording. 

•ocrjibes a provision authorizing hiring but which expressly 
Clares no civil service system is operative; employees' 
be terminated at the pleasure of the hiring authority. 

4 ^onary Codes 

rer:cribes civil service provision stating or suggesting that an 
• orrect statement in the application form is grounds for 
xcluding the applicant from further consideration; includes 

-'-^tements such as "false statements in the application," 
1 shomsty, ' and "fraud in securing the appointment." 

• *=5scribes provision permitting exclusion of applicants deemed 

nfit; provision may include any or all of the following: 
unfit "reputation; "character," or "morais: 

\: >cribf»ii provision permitting exclusion of applicants deemed 
.iua]3i:ied; no indication of applicable standards given. 

r cribes provision permitting exclusion of applicants 
Cwn possibly minor criminal violations r provision may exclude 

;^rson found "not law-abiding," "unsatisfactory arrest record," 
guilty of a crime", or convicted of "any crime". 

r^? cribes provision permitting exclusion of applicants upon 
1 ilatively serious criminal violatlonsr generally phrased 
in terms such as ••convicted of a felony or a misdemeanor 
involving moral turpitude." 



(cont--next page) 
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fo Deacril :>s provision permitting exclusion of applicants upon 
significantly eerioua crininal violations; generally phrased 
in terms relating to conduct or crlMea which were "infamous" 
or ""notoriously disgraceful. ** 



Firing Codes 

rl describes provision staging that an enployee may be fired for 
misconduct; for cause. 

F2 Desc. ibes provision stating that an employee may be fired for 
the good of the service; for conduct incon(>atible with public 
service. 

F3 Describes provision stating or suggesting that an incorrect 
statement in the original application form is grounds for 
dismissal; includes such statements as "mistatements in the 
application," "fraud in securing appointment,", or "dishonesty!: 

Describes provision stating that an employee may be fired for 
criminal conduct; includes statements such as "conviction of 
a crime", ''violation of the law? and conviction/violatior 
involving felony or moral turpitude. (In one jurisdiction includes 
plea or verdict of guilty, or conviction following a plea 
of nolo contendre.) 

i"3 Describes provision authorising the firing of e^nployees but 
without providing statutory standards; includes provisimr? 
where standards are to be promulgated by a civil service 
council and also provisions %rtiere the reasons are to be 
given to the employee in writing. 



ERIC 
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■ .^1 -of -Appeal CodM 

H Al Describes provision stating that an applicant who is rejected 

■| or excluded from further consideration has a right to appeal 

H the decision. 

Hj A2 Describes provision indicating that a ri^t of appeal exists 

without indicating standards; includes %rtiere standards may 

ly be promulgated by civil service council. 

H A3 Describes provision providing that a fired employee shall be 

H given a written statement of the reasons therefore; no 

^ft indication given that the employee has either a formal right 

H of appeal or right to a hearing. 

H A4 Describes provision indicating an ai^rent right to a full 

H hearing with a statement of the reasons for dismissal to 

B be given to the employee. 

H AS Describes provision indicating an apparent right to a 

H full Due Process Hearing and/or the rig^t to counsel expressly 

H stated. 
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APPENDIX E 

The following chart gives an indication of licensing restrictions 
as they affect persons with criminal records. 

Data in horizontal columns preceeded by indicate the number 
states with express provisions noting that a criminal record may 
at feet the initial application for a license. Columns preceeded by 
"R" imiicate the number of states with express provisions that a 
criminal record may affect licensing renewal. 

Vertical columns give a general indication of what type of 
criminal record will affect what licensed occupation. Those 
v' I 'SSI f xcations are as follows: 

"Cood Moral Character** - An applicant must satisfy the licensing 
b«>ard that he has good moral character to obtain a license. 

"Enumerated crime** - These statutes enumerate some specific criminal 
offense, rather than a general classification such as those 
following, which will lead to a denial of a license. 

The remaining categories (felony, felony involving moral turpitude, 
usuemeanor, misdemeanor involving moral turpitude, crime involving 

.'.oral turpitude) include those statutes specifying a particular 

type of criminal offense which will lead to the denial of a license. 



* Data regarding the number of states in which a given occupational 
classification is licensed comes from Table Ct Manpower Research 
Monograph No. 11, U.S. Department of Labor, 1969. Data shown is 
approximate due to lack of uniformity in occupational 
classifications from state to state. 
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Chapter 21 

Hie Ex-Con 



ilie descent to hell is easy 

The gates stand open day and night 

hut to reclinib the slope 

And escape to the upper air 

'ihis is labor. • • • 

VERGIL 

Aeneid, VI 

Hi, Joel \/hat*8 that? No kidding? You made parole. Con- 
gratulations, when are you leaving? Soon as you get a job and place 
to live, eh? Wrll, Joe, that may take a little time. You don't 
have anyone out there to give you a job, do you? I didn't think so. 
It's awful nice out there in the free %iorld, Joe, but life ain*t no 
bed of roses for the ex-con. Vfhat do I mean? Got a %4iile? Sit 
down, Joe, and I'll explain some of the facts of life to you. 

You see, Joe, you're a convicted felon. Khow what that means? 

0 

It means you've been tried, convicted, and sentenced for a crime, a 
felony. What is it? Oh, burglary, OK, and now you'v< done your time 
and are going back into the ccmminity. That's fine, Joe, but you're 
a convicted felon. Itiat means a ^ole helluva lot of things. Means 
you've been labeled, stamped ''defective," branded for the rest of your 
life. They've put you into a bin marked "scrap material," and they're 
never going to let you forget it. You've heard that old saw about 
paying your debt to society? Well forget it, Joe, because as far as 
the vast majority of people in the society is concerned you'll never 
be able to pay that debt. 
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Now wh«n you gmt ofif parole you can write the governor and ask 
him to restore your civil rights. And he will. That means you can 
vote. But that's all you get back, Joe. All the rest of the barriers 
and obstacles are still up to constantly resiind you that "Ex-Con" is 
indelibly stamped after your name. 

In most of these United States an ex*con can never hold public 
office, Joe« And almost all professions are closed to you. Did you 
ever hear of an ex-con law enforcement officer, judge, university 
professor, sch.ool teacher, iavfyer, physician, or accountant? How about 
an ex-oon governor, mayor, senator, or representative? Yah, I know 
about that guy in Massachusetts, but he had been in office for years 
before they nailed him. Besides, how long was he on the scene after- 
wards? 

Sure, I know you don't plan on running for President, Joe, but 
3U8t hear me out, will you? Mow you'll find that every state and 
local governnent has different laws and customs and practices on the 
subject of ex^cons. Some places an ex-con can't charter a corporation, 
other places they won't give you a barber's license, and in still others 
they won't let you run a public business like a restaurant. You see, 
any time you need a license for anything and you are an ex -con, you're 
in trouble. 
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What'd you say. Jo«7 A tavern? Forget it. You can't gat a 
license to sell liquor or beer in this state or in any other state 
that I know of. Oh, you used to be an autonobile salesman, eh? 
I think you better look for something else, Joe. You know you have 
to be bonded. And yihat bonding conipany is going to take you on, 
even if your boss will? 

You see, Joe, if you figure it out, about 50 per cent of the 
jobs and occupations in this country are barred to you by law or 
practice because of your record. Rule out jobs in locals state, or 
national government, civil service jobs, the anaed forces, all jobs 
involving a security clearance no matter how low. Add to that all 
public utilities such as light, poiwer, gas, and phone. Then there 
are the professions and jobs dealing with the public %rtiere you're 
required to be licensed by any government authority. Top it off 
with any job that involves trust and the handling of money, and for 
the cherry, any job in %A>ich you need to be bonded. Aiere you have 
it, Joe. A minimum of half the jobs in the country are automatically 
and forever out of bounds for you. 

You might think that blue-»collar jobs %«ould be open to you, Joe, 
but an awful lot of them aren't. For exasq;>le, hundreds of thousands 
of blue-collar jobs are in industries handling defense contracts, lhat 
means a security clearance. Almost all truck drivers and deliverymen 
are bonded today, as are many warehouse men. Did you know that the 
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FBI gets over ten million requests for fingerprint checks every 
year from employers? 

Remember Richie? Locked over in 5 Block? He used to be a 
schoolteacher downstate. District 37. When he left here he tried 
to get wrk again as a teacher. No go, Joe. He's working for his 
brother-in-law as a plumber's helper. He can't get back into the 
profession because he's an ex-con. 

I don't think you knew Smithy. He left before you got here. 
Smithy really tried to improve himself while he was here. Studied 
real estate for two years and took correspondence courses from the 
university. He*s selling books door to door now. Encyclopedias 
or something. You see, he couldn't get a broker's license from the 
state, and he couldn't work as a salesman because they wouldn't bond 
him. 

OK, OK, so all you want is a job, period. How many letters have 
you %n:itten out of here asking for a job? ^enty-- three, eh? How 
many answers have you received? Pour, that's very good, considering. 
Any of them offer you a job? I didn't think so. Look, Joe, your 
letter comes into some personnel office* They open it. Right away 
they see that little black box for your nxunber and that heavy black 
line at the top that reads STATE PRISION. In the left-hand corner is 
the censor's stamp, and then the paragraph concerning rules and 
regulations for correspondence with prisoners. Well, they may read 
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it out o£ curios ty and pass it around ths office for a laugh* But 
you* re not getting any job, Joe* You* re labeled, pigeonholed, stig- 
matized. And if there was some guy in that office who was sympathetic, 
what the hell can he do? He's only an employee himself and has to 
hire according to the guidelines set up by management doesn't he? How 
many businessmen do you know that wilJ hire a person through the mail, 
sight unseen, and from prison as well? See the odds you are bucking, 
Joe? 

Now one way a lot of guys get a job from prison is to have a friend 
or relative go to bat for them. iSiey go to their boss or someone they 
know and say, look, my son, or my brother-in-law, or my nephew, is 
getting out of jaxl. He made a mistake, but he*s really a good boy, 
and a good worker too. H6w about it? Can you give him a job? lhat's 
how a lot of 'em get jobs. 

And sometimes they have to go to a friend or employer and say, 
look, just say you'll give the guy a job. Write a letter to the parole 
board and tell th 3m you'll hire him. Then %Aien he gets out he can get 
a job of his own* Sure, that %#ork8 sometimes^ Joe« because you can 
always find some kind of work, even if it's washing dishes, once you 
are out on the bricks. It's the getting out that's rough. 

What if you don't have anyone out there to intercede for you? Then 
it's rough, Joe. Not just in this state but in a lot of 'em. Guys have 
made parole and are still inside six months* a year* or more later 
because they can't get a job from inside. And I'm talking now about 
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guys that are young and in good health. What does a guy do if he's 
like fifty or sixty years old? He rots, that's what he does He 
slowly goes batty. 

You know that 90 ,>er cent of the guys in here have no trade, no 
real marketable skills. What can they do that millions of other guys 
already out tliere and with no record can't do? So maybe you're fifty 
years old, have no trade, and are an ex-con too. What kind of future 
do you think you'd have, Joe? A few of 'em are taken out of here by 
Sally--the Salvation Army — or by a minister who'll let the guy sweep 
up around the church in exchange for room and board. But so many of 
them just rot in prision, Joe. You see that old guy sitting by the 
wall playing checkers, Yeh, that's the one. He's sixty-seven years 
old. can go out any tine h# finds a job and a place to stay. Been 
eligible for release for two y#ars, but he'll die here. That's what 
I said, Joe, die here. Sad, ain't it? 

It's like that all over too, with a few exceptions. A few states 
will let you go out without a job if you have money in the bank, or 
if you're going to live with your parents and they say they'll take 
care of you until you get on your feet. And a few states have estab-^ 
lished what they call halfway houses where a guy can go after he gets 
the green light from the parole board. You 1. ve under supervision in 
these half^y houses, put on a suit during the day, and go out job 
hunting on your own. It's a fine idea, Joe , but it only affects like 



1 or 2 per cent of the country' • priaon population. California. 
Michigan. Wisconsin, and Minnesota have this type of program, and 
the Feds too. 

Then there's what they call the work-release program. That's 
designed especially for guys with families, you know, costing the 
state a lot of aid money- So they let the guy leave the joint to go 
out to work and erne back each night after work, then he can support 
his family while he's doing time. I guess it cuts down on a lot of 
nonsupport cases, huh? 

Of course if you don't have a big family, or if you are doing 
more than a few years' sentence, or have a long record, or are in for 
a serious crime, well, you don't make the work-release program. I 
talked with a guy from your home atate the other day. and he tells me 
that they have had a work-release program on the books for about two 
years now and maybe fifty guys have been eligible for it. In the last 
two years that state has processed like six thousand or seven thousand 
cons and only approved fifty for the work-rele.se program. They screen 
them so good that if you maKe the work-releese program you lould never 
have been put in prison in the first place-you were already an A- 
number-one probation risk. Well, it's a start. Joe. 

You've got a pretty good thing going. Joe. You're young and got 
some smarts. You even have a high school education, and that puts you 
iP the top 10 per cent of the convict population. You even have some 
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kind of job skill. Most of the guys in here have been ditch diggers, 
assembly-line vporkers, farm workers, waiters, dock workers, such Ixke 
that, lliat's the old filtering process at work, Joe. The higher the 
socioeconomic class, the greater the education, the less it's going to 
be represented in prison. Most npper-and middle-class criminals are 
v*iite collar. And the vast majority of white collar criminals don't 
even get into a courtroom, out of those that do get hauled into court, 
a large percentage don't get convicted, and out of those that get con- 
victed, a large percentage get put on probation. That leaves the slobs, 
Joe, like you and ne. We're crude enough to use a crowbar or a pistol, 
or sleight of hand, instead of the more refined book juggling, misrep- 
resentation, and under-tha-table payoff for services rendered. 

Now if you're out there on the bricks and looking for work, Joe, 
don't bother applying for any of those jobs I told you about and you'll 
save yourself a bundle of heartaches. Whenever you apply for any job, 

» 

my advice is not to mention your record. Wiat's right, lie to 'em. If 
they have a place on the employment application where it asks you if 
you've ever been convicted of a crime, put down N-0, no: If you don't, 
you're screening yourself out of 75 per cent of all jobs, and damned 
near 100 per cent of the better jobs. You have to look ahead too, Joe. 
Big Willie, the trustyland barber, has a brother working for one of the 
big steel companies. A friend got him the job, white collar too. That 
was seven, eight yearp ago. He's still on the same job, but guys who 
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have only been with the company two or three year, are moving right 
up the line to higher job classifications and better pay. Why? His 
boas told him why. He's got a record, and the company knows it because 
It's on his original employment application. His boss told him he was 
terribly sorry, that it wasn't his fault, but the higher-ups passed 
him up because fifteen years ago he served two years in prision. See. 
Joe. crime don't pay. because they ain't never going to let you up once 
they got you down. That's just the way it i«. 

GO ahead and tall 'em if you want to. Joe. You're taking a chance 
no matter what you do. If you tell 'em you don't get the job most of 
the time. If you don't tell 'es.. and they find out. they fire you. You 
know Louie, the cellhouse clerk? He got a job and didn't tell 'em about 
his record. Louie's parole officer came around checking on him and 
blowed the job for Louie. How do you like them apples? And Gabby, the 
four block runner, went out and got a job that'll knock you out. He 
was hired as a credit investigator! Yah. handling confidential financial 
reports all day long. While he was still on parole too. His parole 

fficer was an OK guy and said more power to 'en. Well, it took about 
two months because the employment application investigation isn't handled 
by regional offices but is done by the main office in New York. One day 
his boss calls him in. red- faced and all. and aays to him. why didn't you 
tell us? Louie eays. if I'd told you. would you have hired me? His boss 
says, of course not! Louie was canned. 
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Of course landing and keeping a job is only a small part of your 
problems, Joe, For example? For example, you have your parole officer 
to contend with, for the next couple of years. They're jubt: like an^ 
other group of people, Joe. Some of them are nice guys, vt-ry sympa- 
thetic and willing to help you all they can. Hie majority of them are 
3ust people piitting in their eight hours and look upon you as so much 
mcirchandise, so many crates of apples. They are the indifferent ones. 
Then there are the dogs, Joe. The dogs seem to hate the wholo world 
arid especially an ex-con. Some are ex-cops, and they think they are 
still on the force. Others arc guys with eighteenth-contury mmas, 
troglodytes who creep out fro.-n under rocks and arc naturally attracted 
to the job, as iron filings are attracted to magnets. Sure, they're 
definitely in the minority, but you gotta know they're out there. You 
might be unlucky enough to get one for your very own. 

If you get one of these guys, Joe, he plays God. He can manipulate 
you Ilka a puppet on a goddamn string. He'll tell you to be in by ten 
o'clock, he'll say you can't buy a car, or get credit anywhere, or drink 
a bottle of beer, or get married, or change your job, or leave the 
country, or be in the company of any disreputable people, or be caught 
m a bar or a whorehouse, or . . • well, these are the more or less 
standard rules, Joe, but your parole officer can make up as many rules 
as he wants. Maybe he's got a hangup on guarding the community against 
the likes of you. So you meet a girl, and you both want to get married. 
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Your parole officer tells you to bring the girl into the office ao 
he can talk to her. If he can't change the girl's wind, he contacts 
the girl's parents and warns them about you. If the parents won't 
block it. your parole officer says, I want you to wait six months^ 
until you are in better financial condition. Sometimes he thinks you'll 
ruin the girl, and sometime it*s the other way around he thinks the 
girl is no good for you. Maybe he thinks the girl's a whore or something. 

Maybe he's got a hangup on late hours, and he says to you, be in 
by ten at night. That's curfew time, Joe. And so he'll call you at 
ten-thirty or eleven o'clock, and you better be home or he may send 
you back to prison. Send you back for two, three years for being out 
late, and you're a gro%m man. Absurd, Joe, that's what it is. Say 
you're making out with a girl, Joe, and it's almost score time, and it's 
like nine-thirty on a Saturday night. What are you going to do? You 
know damn well vAxat you're going to do. So maybe you get home at mid- 
night. Midnight, Joe, on a Saturday night. And the next morning your 
parole officer's got a werrant out for your arrest for parole violation. 
Bang. Back you come in chains. 

Or maybe he's a bug on drinking and says to you, no drinking, period. 
So he comes by your place one night, and you're sitting there in front 
of the TV set, feeling no pain. Not bothering a soul, but with a half- 
empty bottle on the table. He walks in, and bang! 

I'm not trying to scare you, Joe. I*m trying to tell you v*iat can 
happen, because it has happened. Look at Tinmy over there by the fence. 
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Been back for almost a year now for having a few beers in a tavern. 
OK, OK, so he was warned twice by his parole officer. But does the 
punishment fit the so-called crime. A year in jail for having a 
couple of beers in a tavern? 

Wellf chances are you won*t get that kind of parole off^er, Joe, 
but you should know what some of *em are like. Takes all kinds to 
mafce this worlds kid. 

What else? Plenty else, Joe. Say you leave here and qr to the 
bigtown. Smc.ll towns are murder. You get into the city and get a 
place in a neighborhood where nobody knows you. But the cops know you, 
Joe. vrhen you leave here the cops in the town you go to are sent a 
bulletin on you, and a fresh picture and set of prints. Also your ad- 
dress. thB cops at headquarters send the information out to the local 
precinct, the one that covers your neighborhood. So the cops know you, 
Joe, and they keep a pretty good eye on you. That's their job. You've 
been sent down here for burglary. What happens when the grocery store 
down the block is broken into by neighborhood punks? You guessed it. 
They pick you up for questioning. You didn't do it, and maybe you 
convince them. After seventy-two hours they let you go. But now you've 
lost your job because you have not reported to work for three days and 
weren't able to make a phone call. What do the cops care. And your 
parole officer asks you what the hell are you doing getting picked up? 
Can't you keep out of trouble? OK, you get another job, maybe, and a 
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few months later another place is broken into in the area, and it 
looks like your MO. Bang, they bust you. Ihey smack you around a 
little to loosen you up, and tell you if you cop out they'll drop 
charges and just send you back as a parole violator. You scream, 
you holler. Your parole officer starts to think, %4iere there's smoke, 
there's fire, and mean^Aile you lost another job. The cops and the 
prosecutor see you as an easy conviction and you can clear up their 
books. If you get out of it, or if they happen to catch the guys that 
did it, you go out and try to get another, if you can. It*s a merry- 
go- round, Joe. 

The cops. Well listen, Joe, police harassment is a very serious 
problem in some areas, and in other areas it*s practically nonexistent. 
It all depends, like getting the right or wrong parole officer. You 
have to avoid areas ^ere you will be harassed. 

Then there are your friends and relatives to contend with. It's 
not just strangers %A)o will discriminate against you. No indeed. Some 
of your so-called best friends will put you down like right now. Even 
relatives. Why, my own sister hasn't spoken to me in years. You see, 
Joe, most people have to have somebody to put doim, somebody to feel 
superior to, and you're a natural. Society has singled you out as the 
schmoo that they all can legitimately kick around. You're an official 
whipping boy for all the "decent" and "upright" folks. 
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Guys you %#ent to school with, vporkad with, were in the service 
with — many of than %^n*t know you vAien you get out. Be careful about 
speaking to them first, or you* 11 be embarrassed more tiroes than you 
can count. They'll cut you dead. No use telling 'em, hey, I'm the 
same old Joe you once knew. I just made a mistake, but I paid my debt. 
Forget it. You are not going to be able to wipe out the atigma. You 
will never pay off that "debt.** 

You'll find things have changed a lot, Joe. Lots of the people 
you knew have moved away, or gotten married, gone into the service, 
what have you. Out of those that are still around, some will snub you, 
and a lot of the others will feel uneasy in your presence, especially 
in public. Yah, it's a shame, Joe, but that's the way it is. 

So you may be pretty lonely for a time after you get out, until 
you get in with a new set of friends. And of course you can always 
find companionship if you want it, in the person of an ex-con or a 
gangster. There are hundreds of ex-cons and thieves running around 
out there. But, Joe, it*s better to be a loner until you can establish 
new friendships, than to start hanging around with a bunch of ex-cons 
and thieves. Sura, some of the ex*s are going straight and wouldn't 
commit a jaywalking offense in your company. But there are always some 
that are trying to straighten up. And they are always looking for rap 
buddies to share the danger, and later the time, when the old judge gets 
around to passing it out. 
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It* 8 too easy for m couple of ex-cone to eit around feeling 
sorry for themeelvee end getting madder at the world with each passing 
day. Then, one day when your defeneee are way down, ma^be you're out 

of work, and broke, and have lots of debts to pay, and well, that*8 

when you might take the first step, that first little job, and then 
you're on the old Mrry*go-round. One thing about the merry-go-round, 
Joe. Once you get on it, you can't get off. The "easy" money coming 
in, and going out, fast. It's as hard to get off that merry-go-round 
as it is for an alcoholic to stop after that first little step or 
you're lost, ^oose your companions wisely, Joe. Look at me. I*m a 
living example of vAiat I jast told you. Started messing around with 
an ex-con after I'd been out for six months, and six months later, 
back I came. 

Is that all? Hell no, that ain*t all. But I guess that's all 
the major problems, except one. And that one is your biggest problem, 
Joe. VThat's that? It's you, Joe. Yah, your biggest problem will be 
you. I'm talking about the way you*re thinking and acting when you go 
out of here. I'm talking about negative attitudes, thoughts about 
striking back at the society, chips on your shoulder. An I'm talking 
about the effect this rotten joint has had on your mind. 

You know and I know that a prison never did anyone any good. Those 
that have come through here and never come back, they did it in spite 
of the system, not because of it. No one knows what the rate of return 



IS in this country, because all the agencies that are suppi.scl to tabu- 
late such things keep such sl<)ppy records that even the experts are con- 
fused. There's a reason for it too. The reason is that the correctional 
system is protecting itself from the wrath of the public. If accurate 
statistics were kept, and mac^e public, something would be done. Maybe 
not much, but something. We'll take a generally agreed-upon figure of 
60 percent nationwide, and in some areas it's pushing 75 percent. That's 
a terrifically high failure rate for the nation's prisons aren't doing 
any kind of a job. They're a big bust. Any other institution, public 
or private, that had as great a record of continuous failure, decade 
after decade, hell, it wouldn'g have lasted out one yoar. Too many 
people just don't give a damn. 

What I'm getting at, Joe, is that one reason it fails is because 
prison only influences a man negatively. The longer a man stays in 
prison, the smaller his chances of staying out and ad3usting to life 
in the free world. They put you through a status degradation ceremony, 

stripping you— —celiverately and with relish in some cases of all 

self-esteem, self-respect, human sensibility, and sense of responsibility 
This is designed to punish you, humble you, humiliate you, and shame 
you. And it destroys a little part of you, Joe. I've seen guys in 
here that have been literally destroyed, broken, turned into a mass of 
3€lly, into vegetables. The society would be more 3ust if they went 
ahead and killed them. And when they get through they boot you out the 
gate to live in the free world. Sure, a lot of guys fail to make it. 
It ain't suprxsing. 
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Yo\i see, Joe, when any living organism is immobilized, its vitality 
IS impaired. Even if this immobilization is thought necessary for the 
future welfare of the organism, like a cast on a broken leg. But the 
society denies any responsibility for the impairment of the organism 
that results from imprisonment. It is this destruction of the person- 
ality, of the functionalism of the organism, that prevents a lot of 
guys from making it on the streets. 

Yah, Joe, I know. As one wise old prison %^rden put it, you can't 
train men for freedom in conditions of captivity. What the guy going 
out of here needs is self-respect, self-discipline, and confidence. But 
the system denies this to him. That's why these places fail, Joe, and 
will always fail in the most miserable manner. Prison automatically 
precludes what you need for the street. 

Well, Joe, there goes the yard vAiistle, time to line up and march 
back into the cellhouse. I'm hungry too. They ritig the dinner bell in 
twenty-two minutes. Better button your shirt, Joe, or some screw will 
write you a bad-conduct report. I didn't mean to depress you, Joe. I 
just thought you ought to know that the %^rld outside is ready and waiting 
with less than open arms. 
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APPENDIX H 
S«lect«d Characteristics 
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